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Abstract 
This thesis argues that an action in educational negligence is needed and capable of success 
in Australia. The failure of the action on blanket policy grounds in the United States is 
examined and contrasted with the successful litigation brought under constitutional 
provisions of the states. In the contrasting regime of the United Kingdom, the superior court 
has recognised the private action of educational negligence, at least in cases of failure to 
remedy congenital learning defects.  Consideration of the action in Canadian, New Zealand 
and Irish cases also provide further guidance. 
The thesis establishes a human rights standard against which the action for educational 
negligence is assessed. The human right to education is expressly recognised by major 
international instruments to which Australia is a ratifying state party, having adopted these 
instruments without reservations. The ACT and Victorian human rights Acts have paved the 
way for statutory recognition of the right to education, and three states’ Education Acts 
expressly refer to it. In addition, the ‘cautious pursuit’ of judicial development, 
foreshadowed by the High Court, has established the influence of human rights treaties in 
Australian judicial decisions.  
In assessing Australia’s record of implementing the 4 As of adequate education, it is 
demonstrated that legislative measures and government initiatives have left serious gaps. The 
exception has emerged from Australian court decisions which have affirmed disabled and 
Aboriginal students’ right to an adequate education. In this area, the law has served to 
promote the changes required by Australia’s international obligations. However, the scope of 
the anti-discrimination legislation is fundamentally limited in its application to statutorily 
recognised groups of students. The right to an adequate education must extend to all 
students. 
 
The negligence action has a history of promoting change by identifying, exposing and 
correcting systemic and individual failures. This thesis establishes the tort of educational 
negligence in Australia using the current negligence regime. It finds that a duty of care to 
provide adequate education is possible, that standards of care are able to be found for 
teachers and school authorities, that causation is difficult but not impossible to find, and that 
damage may be mental harm with economic consequences, or pure economic loss. The 
policy considerations likely to be raised by Australian courts in considering whether to 
recognise a duty of care in relation to educational negligence are examined. In each of the 
main policy objections the impact of human rights developments has been to weaken their 
effect. The courts should have no coherence concerns about an action for educational 
negligence encroaching upon the ground already occupied by an existing cause of action. 
Hence, for the majority of Australian school students – particularly those in government 
schools, an action for educational negligence should be available to provide effective 
reparation for a failure to meet Australia’s obligation to implement the right to an adequate 
education.  
Finally the thesis considers the implications of the novel tort of educational negligence and 
applies the tort in the context of schooling. It applies the standard to literacy education and 
enlarges the standard to the accommodations required in providing an adequate education to 
children of differing needs. 
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Part 1 - INTRODUCTION 
CHAPTER 1 
 
James 3:1 Not many of you should presume to be teachers, my brothers, because you 
know that we who teach will be judged more strictly.1 
 
1    This thesis 
 
Holding schools and teachers accountable for inadequate teaching has been discussed in 
Australia for 40 years since Peter W v San Francisco Unified School District,2 the first 
reported case of a claim in educational negligence in the United States. Liability for physical 
injury in schools, before school, after school and on excursions is an area well covered in the 
literature.
3
 Attempts to sue for educational negligence or ‘malpractice’ are reported in the 
media from time to time;
4
 however, at the date of writing there have been no reported cases 
in Australia recognising such a claim. On the other hand, the area of special education has 
produced decisions in the discrimination area.
5
 This thesis argues that an action in 
educational negligence is needed in Australia both for school students who are disabled and 
for those who are not. 
 
In an era characterised by the High Court’s apparent reluctance to enlarge the law of 
negligence
6
 it may seem a task worthy of Sisyphus to advocate a novel action in educational 
negligence today. When Peter W appeared commentators in Australia, apart from notable 
exceptions such as Justice Michael Kirby, cautioned against legal actions by the ‘untaught’.7 
                                                     
 
1
 International Bible Society, New International Version (1973). 
2
 60 Cal App 3d  814, 131 Cal Rptr 854 (Cal Ct App 1976); See section 2.3 below. 
3
 See section 6.3 below. 
4
 See Brighton Grammar School ats Meyers, discussed in Jan Bulman, ‘Response to lessons in law’ 
(2009) 4 QCT Connection 8; See also Mark Dunn, ‘Geelong Grammar schoolgirl Rose Ashton-Weir 
hits back’, Herald Sun (Sydney), 11 August 2012 
<http://www.heraldsun.com.au/news/victoria/geelong-grammar-schoolgirl-rose-ashton-weir-hits-
back/story-e6frf7kx-1226447876418> at 26 September 2012. 
5
 See section 4.6 below. 
6
 See eg Sullivan v Moody (2001) 207 CLR 562; Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 
CLR 540; Slivak v Lurgi (Australia) Pty Ltd (2001) 205 CLR 304; Harriton v Stephens (2006) 226 
CLR 52; Neindorf v Junkovic (2005) 222 ALR 631; Roman Catholic Church Trustees for the Diocese 
of Canberra and Goulburn v Hadba (2005) 221 CLR 161; Tabet v Gett (2010) 240 CLR 537. 
7
 See section 6.4 below. 
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Since that time the only progress in providing relief for the non-disabled victims of 
educational injury has been in reputed settlements for students whose schools made specific 
errors, such as failing to teach prescribed texts for external examinations.
8
  Hence, just as the 
legendary first king of Corinth was consigned to the bottom of the hill for his avarice, it 
would seem legal practitioners have repeatedly failed in attempts to bring successful claims 
in educational negligence.  
 
However, it is argued that these are different times. Organisation for Economic Co-operation 
and Development (‘OECD’) figures have shown mean scores in reading for 15-year-old 
Australian students dropping from fourth ranking in 2000 to seventh in 2009, behind Korea, 
Finland, Hong Kong, Canada, New Zealand and Japan.
9
 Since these falling scores began to 
appear several policy developments have appeared in the Australian education sphere, 
including the National Assessment Program in Literacy and Numeracy (‘NAPLAN’),10 a 
National Curriculum,
11
and agreed Australian Professional Standards for Teachers (2012).12 
In August 2012 Education Ministers agreed on the Gillard Federal Government’s plan to 
introduce the Australian Teacher Performance and Development Framework in 2013. Under 
this plan teachers are to receive feedback on their performance and under-performing 
teachers are be given access to training and development opportunities.
13
 The Australian 
Professional Standards for Teachers (2012) provide criteria for the feedback. Despite the 
criticised ‘litigation lottery’ of the quest for compensation in negligence,14 this thesis argues 
that the chances of winning in this contest have improved.  
 
                                                     
 
8
 See Ian Ramsay, ‘Educational negligence and the legalisation of education’ (1988) 11 University of 
New South Wales Law Journal 184, 190. 
9
 The Hon Peter Garrett MP (Media Release, Friday 3 August 2012) 
<http://ministers.deewr.gov.au/garrett/national-agreement-annual-teacher-performance-reviews> at 31 
August 2012. 
10
 See section 5.4.3 (b) below. 
11
 See section 9.2 below as to literacy content in the National Curriculum. 
12
 See section 6.4.2 (a) below. 
13
 National agreement on annual teacher performance reviews (31 August 2012) 
<http://www.goteaching.com.au/teachers-annual-reviews-to-begin-next-year/7995/> at 31 August 
2012. 
14
 Patrick Atiyah, The Damages Lottery (1997); See Harold Luntz, ‘A View from Abroad’ (2007) 
University of Melbourne Law Research Series 2, 19; David Ipp, et al, Commonwealth Parliament, 
Review of the Law of Negligence: Final Report (2002) 1.5 ‘Irrespective of whether these perceptions 
are correct, they are serious matters for the country because they may detract from the regard in which 
people hold the law…’<http://revofneg.treasury.gov.au/content/review2.asp> at 22 April 2012. 
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1.1 What is educational negligence? 
 
Educational negligence or ‘malpractice’ occurs when a student suffers harm as a result of 
incompetent, improper, or inadequate instruction.
15
 It has also been referred to as 
‘instructional negligence,’16‘miseducation’17 and a failure to facilitate learning.18 Two 
categories of cases emerged in the United States during the 1970s and 1980s: a failure to 
provide an adequate education, and misclassification or improper placement in the school 
system.
19
 ‘Inadequate education’ was distinguished from ‘professional error’, the latter 
referring to poor decisions involving the placement and evaluation of students with special 
needs.
20
 Some United States’ commentators used the term ‘educational malpractice’ to cover 
claims under tort, property and constitutional law.
21
 However, the constitutional ‘adequacy’ 
cases are not subject to the judicial exclusion which continues to attend private claims in 
educational malpractice.
22
 For the purposes of this discussion the term ‘educational 
negligence’ will be used to cover both inadequate teaching and misclassification or improper 
placement, both categories being failures to meet the acceptability component of the right to 
education.
23
 
 
1.2 Who are the defendants? 
Should a duty to provide an adequate education be found to exist, a matter for aggrieved 
students and parents to consider will be the appropriate defendant/s to hold liable. In an 
action for educational negligence the potential defendants will be entities (called ‘school 
authorities’ in this thesis) including the State government where a government school is 
                                                     
 
15
 Ramsay (1988) 184; Russell Smith, ‘Educational Malpractice: Given the National Goals for 
Education, are courts prepared to recognize this cause of action?’ (1992) Brigham Young University 
Education & Law Journal 75, 76 citing W Page Keeton et al, Prosser and Keeton on the Law of Torts 
(5
th
 ed, 1984) 131. 
16
 Richard Vacca, ‘Educational Malpractice and Academic Damages’ Commonwealth Educational 
Policy Institute (CEPI) Education Law Newsletter, (2004) 1-5. 
17
 John Elson, ‘A Common Law Remedy for the Educational Harms Caused by Incompetent or 
Careless Teaching’ (1978) 73(4) Northwestern University Law Review 641, 645. 
18
 Newnham, Helen, ‘When is a Teacher or School Liable in Negligence?’ (2000) 25 (1) Australian 
Journal of Teacher Education 45 <http://ro.ecu.edu.au/ajte/vol25/iss1/5> at 13 January 2013. 
19
 Russell Smith (1992) 76. 
20
 Bronwyn Thompson, ‘In a Class Apart? Educational Negligence Claims Against Teachers’  
(1985) 1 Queensland Institute of Technology Law Journal 85, 95-99. 
21
 Melanie Natasha Henry, ‘No Child Left Behind? Educational Malpractice Litigation for the 21st 
Century’ (2004) 92 California Law Review 1117, 1127; Decisions involving independent schools 
concerning contract and Competition and Consumer actions are discussed below in Chapter 8. 
22
 See section 2.3. 
23
 See section 4.10 below. 
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involved,
24
 and companies, trustees, diocesan entities
25or ‘public juridic persons’26 where 
non-government or independent schools are involved. In some circumstances the teacher will 
be the defendant either individually or in addition to the school authority. 
 
Vicarious liability in tort is imposed on the Crown by State and Territory Crown Proceedings 
Acts.
27 It has long been recognised that an employer’s liability in tort arising out of the acts 
or omissions of its employees may be either direct or vicarious.
28
 In Australia, courts have 
found liability in school student physical injury cases on the basis of a non-delegable duty of 
care owed by the education authority in addition to, and separate from, the duty owed by the 
teacher. In Commonwealth of Australia v Introvigne (‘Introvigne’),29 Mason J noted that 
while an ordinary duty requires the defendant to take reasonable care, a non-delegable duty 
requires the defendant to ensure that reasonable care is taken. The issue of vicarious versus 
non-delegable duty arises in the context of students suing for damages for injury following 
sexual abuse by teachers.
30
 In earlier authorities it was held that vicarious liability was not to 
be imputed to the employer for the intentional wrongdoing of the employee, such as sexual 
abuse of children. Canadian courts stretched the principle of vicarious liability to include 
acts sufficiently related to conduct authorised by the employee’s intentions.31  
 
                                                     
 
24
 See eg Cox v New South Wales (2007) 71 NSWLR 225 discussed in section 6.4.3(a); 
Commonwealth of Australia v Introvigne (1982) 150 CLR 258. 
25
 See eg Klewer v the Trustees of the Roman Catholic Church for the Diocese of Lismore [2005] 
NSWSC 773 discussed in section 8.3; Bird v Campbelltown Anglican Schools Council [2007] 
NSWSC 1419 discussed in section 8.7.1. 
26
 See Peter Casey, The Governance of Catholic Schools as Dependent, Independent and 
Interdependent Members of Evolving Systems in Australia: Are the emerging models of governance of 
Catholic schools in Australia beacons of hope and sources of light? (2012) 1 
<http://www.acu.edu.au> at 22 November 2012: Public Juridic Persons (‘PJP’s) are increasingly 
being formed for the governance of  schools in Australia by eg Sisters of Mercy, Sisters of Charity 
and Christian Brothers.  
27
 Statutes that overturned Crown immunity from tort actions: Judiciary Act 1903 (Cth); Crown 
Proceedings Act 1988 (NSW); Crown Proceedings Act 1980 (Qld); Crown Proceedings Act 1958 
(Vic); Crown Proceedings Act (NT); Crown Proceedings Act 1992 (SA); Crown Proceedings Act 
1993 (Tas); The Crown Suits Act 1947 (WA). 
28
 Peter W Hogg, Liability of the Crown in Australia, New Zealand and the United Kingdom (1971) 
64. 
29
 (1982) 150 CLR 238, 269. 
30
 See Lister and ors v Hesley Hall Limited [2001] 2 All ER 769; New South Wales v Lepore; Samin v 
Queensland; Rich v Queensland  (2003) 212 CLR 511. 
31
 B (P A) v Curry; Bazley v Curry [1999] 2 SCT 534. 
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A teacher’s duty to provide non-negligent instruction would be within the scope of vicarious 
liability.
32
 A non-delegable duty to provide an adequate education may also be owed by the 
school authority applying the High Court’s decision in Introvigne. 
 
Where a student moves between school authorities, for example, from a non-government 
primary school to a government secondary school, or interstate between schools, the 
defendant authorities may be pursued as joint tortfeasors. Whether the authorities are found 
to be joint
33
 or several
34
 tortfeasors, they may have solidary liability for the total damage. 
Hence the plaintiff will be permitted to pursue the authority with the ‘deepest pocket’.35 As 
between the defendant authorities, should the damage be regarded as economic loss, the civil 
liability legislation governs proportionate liability.
36
 
 
1.3 Why focus on United States and United Kingdom authorities? 
 
This thesis focusses on the law in Australia, the United Kingdom and the United States. The 
laws of the United Kingdom have been the main influences on the development of the 
Australian law of negligence. The House of Lords case of Phelps v London Borough of 
Hillingdon (‘Phelps’)37 was the first United Kingdom decision to find an education authority 
vicariously liable in damages for educational negligence. 
 
The laws and policies of the United States have provided guidance, as the country which has 
had the most experience of claims of educational negligence, although unsuccessful in all but 
one reported decision.
38
 The influence of United States authorities in Australia was 
demonstrated in the High Court case of D'Orta-Ekenaike v Victoria Legal Aid where Kirby J 
observed in relation to barristers’ immunity:39 
                                                     
 
32
 See Phelps v London Borough of Hillingdon [2001] 2 AC 619 discussed at 3.3.1 below. 
33
 ‘Joined in a concerted action to a common end’: The Koursk [1924] P 140, 152 per Bankes LJ. 
34
  Chapman v Hearse (1961) 106 CLR 112. 
35
 Barbara McDonald, ‘Concurrent Wrongdoers’ in Carolyn Sappideen and Prue Vines (eds), 
Fleming’s The Law of Torts (10th edn ,2011) 303. 
 
36
 Civil Law (Wrongs) Act 2002 (ACT) Ch 7A; Civil Liability Act 2002 (NSW) ss 34-39; Law of   
Property Act (NT) Civil Liability Act 2003 (Qld); ss 28-33; Wrongs Act 1958 (Vic) ss 24AE- 24AS; 
Civil Liability Act 2002 (WA) ss 5AI-5AL; Civil Liability Act 2002 (Tas) ss 43A- 43G.  
37
 [2001] 2 AC 619. 
38
 B M v State, 200 Mont 58, 63, 649 P 2d 425 (1982) discussed in section 2..3. 
39
 (2005) 223 CLR 1 328: Each state jurisdiction in the United States has its own discrete law: see 
section 2.4 below; See Michael Kirby, ‘Equity’s Australian Isolationism’ (2008) 8 (2) QUTLJJ 444, 
458 where his Honour refers to his use of United States cases on fiduciary relationships. 
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The fear of floods of litigation…does not happen in the United States, a most 
litigious country, where there has never been an immunity from suit for ordinary 
attorney advocates …[Ferri USSC 178; 444 US 193 (1979)]. 
 
The floodgates policy is examined in relation to claims in educational negligence in section 
7.7.2 (a) below. See also his Honour’s references to United States authorities in Perre v 
Apand Pty Ltd 40 a decision discussed in section 6.3 below. Some Canadian, New Zealand 
and Irish cases are also included for further guidance as common law countries having 
contributed negligence jurisprudence considered by Australian courts.
41
 In this context it is 
noted that the United Kingdom, the United States, Canada, New Zealand and Ireland all have 
charters of human rights,
42
 which thus help to inform the human rights standard used in this 
thesis.  It is not possible to examine the laws of other countries beyond these influences in 
the space available. The influence of European law is evident in human rights decisions 
considered in this thesis;
43
 however, beyond this context the civil law is not examined.
44
 
 
 1.4 The standard 
 
Oliver Wendell Holmes Jnr famously observed: ‘To be master of any branch of knowledge 
you must master those which lie next to it.’45 In selecting a means for scrutinising the 
desirability of an Australian action for educational negligence several branches of knowledge 
mastered by others are traversed.
46
 This thesis will use a human rights standard to determine 
whether Australia is discharging its obligations relating to the right to education as a 
signatory to international instruments. In particular the right to education has been discussed 
in the literature as defined by means of the ‘4As’- that education should be available, 
                                                     
 
40
 (1999) 198 CLR 180 [243]-[246] Kirby J refers to Dry Dock & Repair v Flint, 275 US 303, 309 
(1927) per Holmes J as to liability for economic loss and to Ultramares Corporation v Touche, 225 
NY 170, 179; 174 NE 441, 444 (1931) per Cardozo J as to indeterminate liability. 
41
 See eg Takaro Properties v Rowling [1986] 1 NZLR 22; B (P A) v Curry; Bazley v Curry [1999] 2 
SCT; G (E D) v Hammer and The Board of School Trustees of School District No 44 (North 
Vancouver) 53 BCLR (3d) 89, [1998] BCJ No 992; Cronin (A Minor) v Minister for Education and 
Science & Ors [2004] IEHC 255; O' Carolan (A Minor) v Minister for Education and Science & Ors 
[2005] IEHC 296. 
42
 Margaret McMurdo, ‘An Australian Human Rights Act: Quixotic Impossible Dream or Inevitable 
Natural Progression?’ (2009-2010) 13 Southern Cross University Law Review 37, 48. 
43
 See Chapters 3 and 4 below. 
44
 The German Constitutional concept of Drittwirkung der Grundrechte (third party effect of basic 
rights) is considered in section 4.4.2. 
45
 ‘The Law as a Profession’ (1886) 20 American Law Review 741, 742. 
46
 See section 1.6 below. 
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acceptable, accessible and adaptable.
47
 Availability denotes schooling being provided to all 
students, including to those who have been suspended from class participation. Acceptability 
embraces not only qualitative features of the stages of education but also safety and 
environmental aspects. Accessibility describes the delivery of schooling to students of all 
abilities and demographics. Adaptability refers to the constantly changing nature of 
schooling particularly in terms of technological understanding and the use of technology in 
pedagogy. Elements of each of these components of the 4As impact on the adequacy of the 
education provided.  
 
In selecting the objective standard for the purposes of this thesis, it is noted that the right to 
education per se contains elements beyond the school authority’s responsibility to provide 
non-negligent education. Government resourcing changes according to policy and economy 
and a nation’s education system works within these constraints. Therefore the objective 
standard chosen is that of a right to an ‘adequate’ education. Adequacy is chosen as the most 
appropriate descriptor in that its use has been featured in judicial consideration of 
educational negligence in the United States,
48
 the United Kingdom,
49
 and more recently in 
the context of a discrimination decision in Australia.
50
 Other descriptors such as ‘good’ 51and 
‘proper’52 have appeared in the cases; however, neither of these are sufficiently accurate. The 
use of ‘reasonable’ is problematic in that it is traditionally related to the reasonable 
man/person test.
53
  One commentator has used the standard ‘fullest potential’.54 It is argued 
that this standard in a legal context is too high and unworkable, reflecting a superlative not 
required when formulating standards of care. For example, a medical practitioner is not 
                                                     
 
47
 Right to Education Project, Education and the 4As: Framing education in the 4As (2008) 
<http://www.right-to-education.org/node/226> at 6 July 2012. 
48
 Peter W v San Francisco Unified School District, 60 Cal App 3d  814, 131 Cal Rptr 854, 856 (Cal 
Ct App 1976): the plaintiff sued the school district claiming failure to provide ‘adequate instruction’.  
49
 Phelps v London Borough of Hillingdon (‘Phelps’) [2001] 2 AC 619, 668 per Lord Nicholls: the 
decision was not to open door to claims based on failure to provide an ‘adequate education’. 
50
 Turner v Department of Education and Training [2007] VCAT 873, [480]: ‘adequate educational 
assistance’ can narrow the gap in educational achievement between the complainant and her peers.’ 
51
 See eg DM and KC v Essex County Council [2003] EWHC 135 (Admin) per Henriques J [24]. 
52
 See eg Re L (a minor by his father and litigation friend) [2003] 2 AC 633 [34] discussed in section 
4.6 below.  
53
 Vaughan v Menlove (1837) 3 Bing NC 468, 475; 132 ER 490, 493, per Tindal CJ; More recently, 
see eg  Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 [192] per Gummow and Hayne 
JJ:  ‘The proper inquiry as to breach… involves identifying … what the reasonable person in the 
position of the defendant would do by way of response to the reasonably foreseeable risk’  
54
 Gerry Redmond, ‘What Can Data on Educational Outcomes Reveal Regarding Australian 
Children’s Right to Develop ‘To Their Fullest Potential’?’(2009) 20(1) The Economic and Labour 
Relations Review, 35, 36: Redmond used Rawls’ (1971) difference principle, Walzer’s (1983) theory 
of complex equality and Sen’s (1992) capability approach to propose three alternative methods of 
operationalising ‘fullest potential’. 
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required to guarantee that a patient reaches the best of health. Rather he or she must deal 
with the patient’s symptoms ‘in a way widely accepted by peer professional opinion by a 
significant number of respected practitioners in the field as competent professional 
practice.’55 Standards of care are related to standard practices accepted as normal and general 
by other members of the community in similar circumstances.
56
 In Dovuro Pty Ltd v 
Wilkins57 McHugh J stated:  
 
[T]he evidentiary presumption that arises from complying with common practice 
should be displaced only where there is a persuasive reason for concluding that the 
common practice of the field of activity fell short of what reasonable care required. 
 
Indeed the proponent of ‘fullest potential’ admitted that children’s right to develop to their 
fullest potential is arguably not fully realisable, not fully feasible and difficult to legislate 
for.
58
 
 
1.5 Framework of the thesis 
 
In Chapters 2 and 3 the development of the law of educational negligence in the United 
States and United Kingdom is explored. The lessons and options of the United States and 
United Kingdom experiences may inform the analysis of suggested Australian approaches.  
 
Chapter 4 establishes the human right to adequate education with a view to evaluating 
Australia’s laws and policies relating to this international obligation. It explores the history 
of the human right to education and its status in Australia. The refinement of the right to 
include ‘adequacy’ as an implicit requirement is justified.  The chapter defines what the right 
to an adequate education requires in detail using the 4As as criteria. As part of the 
acceptability component, basic learning needs operate as essential indicators. Literacy in 
particular is an easily measurable component of basic learning needs.  
 
Chapter 5 explores whether Australian laws and policies have implemented the right to 
adequate education. National partnerships and federal government programs are examined 
                                                     
 
55
 As stated in eg s 22 Civil Liability Act 2003 (Qld). 
56
 Paris v Stepney Borough Council [1951] AC 367, 382. 
57
 (2003) 215 CLR 317 [34]. 
58
 Redmond (2009) 38. 
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and assessed. Australia’s record in implementing the relevant treaties to which it is a party is 
scrutinised. The record is not a particularly happy one. Australian students of compulsory 
school age who attend state schools are currently receiving less funding than students in 
private schools.
59
 In addition is the reality that ‘free’ education is not universal since de facto 
school charges are imposed in government schools for basic resources and extracurricular 
activities.
60
 Rural and remote schools are not adequately equipped and difficult to  
access.
61
 Exclusion policies are inconsistently applied, leaving some children uneducated.
62
 
Indigenous children are not completing compulsory schooling in adequate numbers and 
school engagement is poor except in exceptional cases.
63
 Bullying is occurring frequently 
and measures to prevent it remain inadequate.
64
 Disabled children are not being provided 
with adequate support in many schools and anti-discrimination legislation has permitted only 
limited redress for violations of educational access.
65
 This legislation allows disabled 
children to challenge education which is unavailable, inaccessible and which is not adaptable 
to the needs of their needs. Thus three of the 4As of the right to an adequate education are 
being met to some extent for disabled students. However, each of the 4As should be 
implemented for all students.  Finally, teachers are not in receipt of competitive salaries and 
currently enter teacher training with comparatively low academic entry.
66
 
 
Chapter 6 establishes the tort of educational negligence in Australia using the current 
negligence regime. Its suitability as an individual action to enforce the right to adequate 
education for students of all abilities is examined. Three comparisons are drawn in finding 
suitable increments to the duty of care. The first comparison considered is that of 
professional negligence; the second relates to the educator’s duty to protect children from 
physical injury; and the third derives from the action for negligent advice.  
 
In 2006 Justice Underwood observed: 
 
It has been said that in order to avoid being found negligent [for physical injury] in 
schools you had to carry out your duties [as a teacher] with the cautionary habits of a 
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 See section 5.2 below. 
60
 See section 5.3.1. 
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 See section 5.3.2. 
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 See section 5.3.4. 
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 See section 5.4.1. 
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 See section 5.4.4. 
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 See section 5.2. 
 26 
maiden aunt, the reflexes of Michael Schumaker, and the skills of a heart surgeon 
and all the while, maintain 20/20 hindsight vision.
67
  
 
In examining realistic current standards required to sustain the duty to educate non-
negligently, the Australian Professional Standards for Teachers are discussed as are statutory 
standards under the civil liability legislation and the Disability Standards for Education 2005 
(Cth). 
 
The limitations of the ‘but for’ test in concurrent and successive causes are examined. Where 
more than one act or omission was sufficient to cause the injury to the plaintiff, application 
of the ‘but for’ test has the result in logic of finding causation not made out. Teacher and 
school negligence may only need to be a substantial factor in causing the educational injury. 
The nature of the injury is analysed in terms of mental harm, economic loss, loss of a chance 
and failure to diagnose a congenital defect. Literacy is isolated as a measurable injury 
capable of sounding in damages. Finally in chapter 6 the defence of contributory negligence 
and the immunity provisions in the civil liability legislation and the education legislation are 
explored.  
 
Chapter 7 analyses the policy considerations likely to be raised by Australian courts in 
considering whether to recognise a duty of care in relation to educational negligence. 
Policies in favour of the novel tort include the overriding policy that wrongs should be 
remedied; that professional standards would be improved and negligence deterred by the 
action; and that widely held community values should be observed in considering novel 
claims. The policy objections discussed include that the courts are not the appropriate forum 
to examine educational policy decisions; that litigation is not an appropriate medium, and 
that judges are not suited to make such decisions. Floodgates arguments comprising both the 
doctrine of indeterminate liability and the fear of a flood of claims are examined. The public 
interest factors of risking defensive practices in education and deterring prospective teachers 
and are also considered, as is the economic argument of the financial burden of litigation. 
Finally coherence arguments are explored particularly in the light of the High Court 
statements of his Honour Justice Gleeson. Each policy argument is evaluated in the context 
of developments in the law and policies of human rights. 
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 Peter Underwood, ‘It’s safe to go out in the playground now’, (Address to the Australia and New 
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Chapter 8 examines causes of action other than negligence which may be available as a 
remedy for failure to provide an adequate education. Breach of statutory duty is considered 
in the context of a potential duty under the Education Acts of the Australian States and 
Territories and legislative provisions as to the mandatory reporting of child neglect and 
abuse. A contract to educate is analysed with particular focus on difficulties relating to the 
elements of consideration and privity. Statutory guarantees under the Australian Consumer 
Law are considered; misleading and deceptive conduct and representations provisions are 
similarly explored. The law of fiduciary obligations is also touched on as is judicial review 
of school administrative action, and procedures for disciplinary measures against teachers 
who have provided inadequate education. In view of the coherence requirement espoused by 
Australian courts considering a novel tort, these alternative causes of action, if sufficient, 
may provide the only avenue for redress. 
 
Chapter 9 applies the tort of educational negligence in the context of schooling. It applies the 
standard to literacy education and enlarges the standard to the accommodations required in 
providing an adequate education to children of differing needs. Chapter 10 concludes and 
ties together the findings of the thesis. 
 
1.6 Other theoretical perspectives 
 
The study of educational negligence is capable of being examined from perspectives other 
than that of human rights. These are touched on briefly in this study but a more thorough 
treatment is prohibited by the length of this thesis. For example, the discussion of rights and 
duties may be traced back to Aristotle’s classic formulation of corrective justice.68 Corrective 
justice is the theoretical construct that liability rectifies the injustice inflicted by one person 
on another, the injustice being the defendant's having something, or having done something 
that is incompatible with a right of the plaintiff.
69
 For the defendant to be found liable, it is 
not enough that the defendant's negligent act resulted in harm to the plaintiff. The harm has 
to be to an interest that has the status of a right, and the defendant's action has to be wrongful 
with respect to that right.
70
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 Nichomachean Ethics: Book V. 
69
 Ernest J Weinrib, ‘Corrective Justice in a Nutshell’ (2002) 52(4) University of Toronto Law Journal 
349, 349. 
70
 Ibid 352. 
 28 
For example in Palsgraf v Long Island Railroad Co71 Justice Cardozo stated in explaining 
the notion of tortious wrong: 
What the plaintiff must show is "a wrong" to herself; i.e. a violation of her right, and 
not merely a wrong to someone else, nor conduct "wrongful" because unsocial but 
not "a wrong" to anyone.  
 
Under this condition, freedom from the injury of which the plaintiff is complaining is the 
substance of the plaintiff’s right, the object of the defendant's duty, and the reason for the 
plaintiff's entitlement to win the legal action would be the same as the reason for the 
defendant's liability to lose it.
72
  
Justice Gaudron employed the corrective justice rationale in Hawkins v Clayton:73  
 
It is trite law that the existence of a duty owed by one person to another connotes a 
corresponding right in that other person. In Seale v Perry and Anor (1982) VR 193 
Sir George Lush expressed this idea in the context of an action for negligence stating 
that "(a) duty, however, cannot exist by itself. To the duty seen as imposed on the 
defendant, there must be a correlative right in the plaintiff: for either to exist, both 
must be capable of being identified" (at p 200). Thus the duty to exercise care in the 
imparting of information imports a right in the recipient to receive such information 
as would be possessed or ascertained by persons in the position of the information 
giver in the exercise of reasonable skill or knowledge. So too, a duty to disclose or 
volunteer information imports a right in another to receive that information. At base 
the right which exists by reason of a duty of care in relation to the provision of 
information is the same whether it is an act or an omission which constitutes a 
breach of that duty. 
 
On the other hand, as Crennan J noted in Harriton v Stephens:74  
 
[A] need for "corrective justice" alone could never be determinative of a novel claim 
in negligence. 
 
Her Honour saw the ‘array of other factors’75 required to be considered in an argument for 
extending the boundary of liability in considering a novel tort as precluding the action.
76
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 225 NYS 412, 412 (App Div 1927), 162 NE 99, 100 (N Y 1928). See section 2.2.2 below. 
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 Weinrib (2002) 354. 
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 (1988) 164 CLR 539 [4]; see section 6.4.1(a) below. 
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 Citing Prosser and Keaton on Torts (5
th
 ed, 1984) 20. 
76
 In that case a severely disabled child sued a doctor who failed to advise the mother of the risks to 
the child’s health consequent upon the mother’s contracting rubella. 
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The references to gender appropriate pedagogies as a part of acceptability and accessibility 
components also raise the possibility of examination from a feminist perspective. Feminist 
theories of education essentially consider difference.
77
 There are a multiplicity of 
‘feminisms’, but an educational theory which neglects to take account of any feminist 
critique or gender analysis is failing to consider ways in which existing pedagogies can be 
improved.
78
 Apart from a discussion of the systemic failures in boys’ education,79 further 
analysis of gender-based educational intervention
80
 is beyond the scope of this thesis. 
 
References to economic analyses of negligence law appear, particularly in considering the 
standards of care and the policy factor of the financial burden of litigation. The calculus of 
Learned Hand J mentioned in Chapter 2 has been frequently referred to in Anglo-Australian 
negligence law as the type of cost-benefit exercise required by an ‘allocatively efficient 
negligence law’.81 Any further economic analysis of tort liability82 is not pursued within the 
scope of this study. 
 
Similarly, discussions of educational accessibility intersect with a considerable body of 
thought and research on class, cultural dominance and oppression. The topics of accessible 
education for children from low socio-economic backgrounds,
83
 and for Indigenous 
children
84
 invites, for example, the work of Paolo Freire.
85
 Apart from the redistributive 
assumptions behind economic accessibility, and references to the need to avoid assimilative 
practices in teaching Indigenous children,
86
 no further treatment of these perspectives is 
presented. 
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 Sue Jackson, ‘Crossing borders and changing pedagogies: From Giroux and Freire to feminist 
theories of education’ (1997) 9(4) Gender and Education 457, 460. 
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 Ibid 458, 466; See also Audrey Thompson, ‘Caring in Context: Four Feminist Theories on Gender 
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 Jackson (1997) 460. 
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 See eg Mark A Geistfeld, ‘The Principle of Misalignment: Duty, Damages and the Nature of Tort 
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 See section 9.3.2. 
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1.7  Conclusion 
 
Part 1 introduced the thesis and explained the standard. Section 1.1 defined educational 
negligence for the purposes of this study and section 1.2 outlined the nature of the potential 
defendants in an action for educational negligence. Section 1.3 introduced the overseas 
influences to be considered in this thesis. A right to an adequate education was introduced in 
section 1.4 and the framework of the thesis was set out in section 1.5. Section 1.6 established 
the scope of the thesis in the context of other theoretical perspectives. Part 2 considers the 
experiences in the United States and the United Kingdom where claims have been made in 
educational negligence. Chapter 2 surveys the attempts in the United States to establish the 
action. The constitutional adequacy litigation is contrasted with the unsuccessful private law 
action.  
 
  
  31 
  
Part 2 - EDUCATIONAL NEGLIGENCE: THE OVERSEAS 
EXPERIENCE  
  
CHAPTER 2: The United States 
 
2.1  Introduction  
 
This chapter examines claims for educational negligence in the United States. Consideration 
of the American experience provides an appropriate starting point for any examination of 
developments in Australia. In some cases the policy issues confronted by United States 
judges are the same issues that judges in the United Kingdom have been required to address 
and which would need to be considered in an Australian action. 
 
The state constitutions’ education ‘adequacy’ regimes are presented for comparison and 
contrast with the negligence regime. In the states’ constitutional cases educational adequacy 
is considered by the American courts alongside claims for increased funding, and plaintiff 
parent groups are permitted a limited range of remedies. 
 
2. 2    The negligence regime in the United States 
 
Three features of the negligence and constitutional law regimes in the United States are 
important distinctions. First, the United States has a different negligence equation and one 
element, proximate cause, has served as an obstacle. Secondly, in negligence actions the jury 
decides issues of breach of duty and proximate cause. Whether the case comes before the 
jury at all will depend on the judges’ decision as to the existence of a duty of care. Thirdly, 
the constitutions of all of the states include a right to education and require the establishment 
of an ‘adequate’ education in all schools.87 It is these constitutional provisions which have 
generated some successful actions for parent groups where negligence actions would have 
failed on blanket policy grounds.  
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Before examining educational negligence it is useful to place it in the context of the general 
negligence framework operating in the American states. 
 
2.2.1 Duty of care factors 
 
Historically the action of negligence passed to the United States from England in the 
eighteenth century as each state adopted the common law, apart from Louisiana which 
imported the French civil law.
88
 Under the Tenth Amendment of the United States 
Constitution each of the 50 states is a separate sovereign state free to develop its own tort 
law.
89
 Erie Railroad Co v Tompkins90 ruled that there is no general federal common law (and 
therefore no general federal tort law).  
 
By 2007, 29 states had asserted that the negligence action contains four elements: duty, 
breach, cause (conflating factual and proximate cause) and damage; 20 states had asserted 
three elements: duty, breach and proximately caused harm; one state court (New Jersey) 
found only two elements: duty and damage.
91
 In addition the states have developed differing 
tests for finding a duty of care. For example, in New York the concept of a general duty of 
care that applied to all who could be foreseeably affected by a person’s conduct was 
established in the landmark case of MacPherson v Buick Motor Co.92  
 
The first case in the United States to consider educational negligence - Peter W v San 
Francisco Unified School District 93 - occurred in California. In that state Rowland v 
Christian94 had set out the multiple factors which the court was required to weigh against 
one another to determine whether a duty of care existed. These were: (1) the foreseeability of 
harm to the injured party; (2) the degree of certainty that he or she suffered injury; (3) the 
closeness of the connection between the defendant’s conduct and the injury suffered; (4) the 
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 Robert J Kaczorowski, ‘The Common Law Background of Nineteenth Century Tort Law’ (1990) 51 
Ohio State Law Journal  1127, 1145; Vernon Valentine Palmer, ‘The Fate of the General Clause in a 
Cross-Cultural Setting: The Tort Experience in Louisiana’ (2000) 46 Loyola Law Review 535, 540.  
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 USCA Const Amen 10: Reserved Powers to States; Holmes J, in dissent, stated in Black & White 
Taxicab Co v Brown & Yellow Taxicab Co, 276 U S 518, 532-536, 48 S C 404, 409 (1928): ‘The 
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 304 U S 64, 78, 58 S Ct 817, 822, 82 L Ed 1188 (1938) per Brandeis J. 
91
 David G Owen, ‘The Five Elements of Negligence’ (2007) 35 (4) Hofstra Law Review 1671, 1672. 
92
 217 NY 382, 111 NE 1050 (1916). 
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 60 Cal App 3d 814, 131 Cal Rptr 854 (Cal Ct App 1976); See section 2.3 below. 
94
 69 Cal 2d 108 (1968). 
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moral blame attached to the defendant’s conduct; (5) the policy of preventing future harm; 
(6) the extent of the burden to the defendant and the consequences to the community of 
imposing a duty of care with resulting liability for breach; and (7) the availability, cost, and 
prevalence of insurance for the risk involved. Later the factor of the social utility of the 
defendant’s conduct was added by Parsons v Crown Disposal Co.95  
 
Some states copied and modified California's factors, such as Michigan which deleted the 
insurance factor and never added social utility.
96 Other states such as Tennessee developed 
different lists of factors: (1) the foreseeability of the harm or injury; (2) the possible 
magnitude of the potential harm or injury; (3) the importance or social value of the activity 
engaged in by the defendant; (4) the usefulness of the conduct to the defendant; (5) the 
feasibility of alternative conduct; (6) the costs and burdens associated with the alternative 
conduct; (7) the relative usefulness of the alternative conduct; and (8) the relative safety of 
the alternative conduct.
97 However in other states, such as Florida and Massachusetts, the 
only stated test is whether the harm to the plaintiff from the defendant's actions was 
foreseeable.
98
 
 
Several factors common to most states reflect the calculus of risk formulated by Learned 
Hand J in United States v Carroll Towing Co (‘Carol Towing’):99  B < P x L where B is the 
burden of avoiding accidental loss, P is the increase in probability of loss if B is not 
undertaken, and L is the probable magnitude or cost of such loss. On the facts of Carroll 
Towing where an unattended barge caused damage, the three variables to be considered were 
the probability that the barge would break away (P), the gravity of the resulting injury if it 
did (L), and the burden of taking adequate precautions (B). Where the burden of taking 
precautions is less onerous than the product of the other two variables, liability for 
negligence results. P x L is often referred to as the expected harm and the other side (B) is 
the cost to avoid the harm.
100
 Although characterised by Judge Hand as the standard of 
reasonable care,
101
 in many states the Hand formula is used in constructing the duty.
102
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 15 Cal 4
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 456 (1997). 
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 Buczkowski v McKay, 441 Mich 96, 1100-1101; 490 N W 2d 330 (1992). 
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 McCall v Wilder, 913 S W 2d 150, 153 (Tenn 1995). 
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Remedy the Nonsense of Negligence’ (2011) 38 Northern Kentucky Law Review 61, 69.  
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 Mark A Geistfeld, ‘The Principle of Misalignment: Duty, Damages and the Nature of Tort 
Liability’ (2011) 121 Yale Law Journal 142, 150. 
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2.2.2    Proximate cause 
 
The Restatement (Third) of Torts: Liability for Physical and Emotional Harm (‘Third 
Restatement’) sets out five elements of the negligence action: duty, failure to exercise 
reasonable care, factual cause, physical harm and harm within the scope of liability 
(historically proximate cause).
103
 The element of cause in fact or factual cause is described as 
the actual connection between the defendant’s negligence and the plaintiff’s harm: the ‘but 
for’ test - a necessary antecedent without which the harm would not have occurred.104 By 
contrast, proximate cause addresses the question of whether in logic, fairness, policy and 
practicality the defendant ought to be held legally accountable for the plaintiff’s harm that in 
some manner is ‘remote’ from the defendant’s breach.105  
 
In Palsgraf v Long Island R R Co106  Judge Andrews in dissent said: 
 
What we do mean by the word ‘proximate’ is, that because of convenience, of public 
policy, of a rough sense of justice, the law arbitrarily declines to trace a series of 
events beyond a certain point. This is not logic. It is practical politics.
107
 
 
Proximate cause answers the question: if the plaintiff satisfied the first three elements of 
negligence - duty, breach and factual cause - should the defendant be held liable?
108
 It serves 
to limit a tortfeasor’s responsibility to the consequences of risks viewed fairly as arising 
from the wrong.
109
 It is seen as ‘an elusive butterfly that e’er evades a net of rules;’110 ‘a 
swirling maelstrom of policy, practicality, and case-specific fairness considerations – rather 
than a meaningful set of rules or even principles’ and ‘incapable of being subjected to 
rational testing’.111 Importantly, proximate cause is a question of fact for the jury.112 
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Even though the Third Restatement removes foreseeability from the duty prong so that courts 
are no longer engaged in using foreseeability to determine if a duty existed, the jury must 
consider foreseeability in determining breach,
113
 thereby resulting in the use of foreseeability 
in determining both unreasonable conduct and scope of liability (proximate cause).
114
 It has 
been said that leaving these decisions to the judge would be abhorrent to the notion of 
separation of powers, because it resembles the empirical process typical of the legislature. 
Leaving it to the jury is less of an affront because the jury, like the legislature, reflects the 
public’s needs and preferences.115  
 
In Yun v Ford Motor Co,116 Baime J argued juries are generally more suitable than judges to 
resolve scope of liability questions: 
 
It thus generally makes sense to have lay people, not judges, make decisions on the 
question of proximate cause, grounded as that concept is in considerations of 
foreseeability and fairness. 
 
2.3 Educational negligence 
 
Prior to the advent of the first educational malpractice cases in the 1970s, the United States 
Supreme Court had been making statements concerning the court’s involvement in 
educational policy. In San Antonio Independent School District v Rodriguez117 the Court 
quoted Dandridge v Williams
118
 which had upheld the validity of state welfare legislation, 
and made the point that the judiciary is an even more inappropriate forum of overseeing the 
daily operation of the school system than it is for operating the welfare system. In 
Scheelaase v Woodbury Central Community School District119 the Court stated that such 
matters as the competence of teachers are appropriate to be dealt with by state and local 
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administration rather than the courts. In Hortonville Junior School District No 1 v 
Hortonville Education Association120 the Court observed: 
 
Policy making is a process of prudential judgment, and we are not prepared to say 
that a judge can generally make a better policy judgment or…as good a judgment as 
the School Board, which is intimately familiar with all the needs of the school 
district… 
 
In 1976 a commentator in the United States noted that apart from the case of Peter W v San 
Francisco Unified School District121 (‘Peter W’) there was ‘virtually no law in this area.’122 
In Peter W the plaintiff alleged that he had been permitted to graduate from high school even 
though he had an eighth grade reading level. He alleged that the district and its employees 
had failed to provide him with ‘adequate instruction, guidance, counselling and/or 
supervision in basic academic skills’123 such as reading and writing, but had allowed him to 
pass from one grade level to another without having the skills required for advancement. He 
claimed that his ‘reading disability’ made him unable to gain meaningful employment and 
sued for general damages for this permanent disability and special damages for the cost of 
remedial tutoring.
124
 The plaintiff claimed in negligence and misrepresentation. The trial 
court dismissed the suit for failure to state a cause of action. The California appellate court 
affirmed the dismissal. The appellate court concluded that there was no duty of care,
125
 and 
this was dispositive of the negligence action. The court indicated by way of dicta that a 
workable standard of care was unlikely, that injury within the meaning of the law of 
negligence was not apparent, and that even if an injury could be found there was an 
insufficient causal link between the negligence if any and the plaintiff’s disability.126 The 
court identified the ‘policy’ factors pertinent to the finding of a duty of care: 
 
Unlike the activity of the highway or the marketplace, classroom methodology 
affords no readily acceptable standards of care, cause, or injury.
127
 
  
Negligent misrepresentation was disposed of by the court’s disposing of negligence.128  
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The next case to test the potential action was Donohue v Copiague Unified Free School 
District (‘Donohue’) 129 in New York. Prior to the appearance of Donohue, the New York 
Court of Appeals had held that educational policy must be left to the appropriate school 
authorities.
130
 The plaintiff in Donohue had received failing grades in several subjects and, as 
in Peter W, graduated unable to read write or comprehend simple English. The court said the 
lack of judicial expertise in matters of educational policy, coupled with the undue burden 
that would be placed on the courts by recognising a cause of action for educational 
negligence counselled against permitting such suits.
131
  The trial court had found failure to 
state a cause of action. The intermediate appellate court relied on Peter W and affirmed the 
dismissal saying there was no legal duty to educate, no injury
132
 and no causal connection.
133
 
The New York Court of Appeals sustained this decision. However, it is important to note 
that the Court of Appeals observed, regarding the action in educational negligence: 
 
[S]uch a cause of action, although quite possibly cognizable under traditional 
notions of tort law, should not, as a matter of public policy, be entertained by the 
courts of this State.
134
 
 
Six months after the Donohue decision by the New York Court of Appeals, the same court 
decided Hoffman v Board of Education (‘Hoffman’).135 The plaintiff had been tested in 
kindergarten by a clinical psychologist and was found to have an intelligent quotient at 74. 
The New York City Board of Education had established 75 as the lower limit demarcation of 
normal from intellectually disabled children and the plaintiff was placed in a class for 
Children of Retarded Mental Development (CRMD). The examining psychologist had 
specified that the plaintiff should be re-evaluated within two years. No retesting was ever 
done. The plaintiff remained in the CRMD class until he was seventeen years old and was 
then retested and found to be at 94, well within the normal range. Hoffmann sued alleging 
                                                                                                                                                    
 
128
 60 Cal App 3d  814, 827; 131 Cal Rptr 854, 862. 
129
 42 N Y 2d 440, 391 N E 2d 1352, 418 N Y S 2d 375 (1979), aff’g 64 App Div 2d 29, 407 N Y S 2d 
874 (1978), aff’g 95 Misc 2d 1, 408 N Y S 2d 584 (1977). 
130
 James v Board of Education, 42 N Y 2d 357 (1977). 
131
 391 N E 2d 1352, 1354 (1979); 418 N Y S 2d 375, 377 (1979) This was in contrast to the judgment 
in Peter W  where the California court  held that there was no duty of care: 60 Cal App 3d 814, 825; 
131 Cal Rptr 854, 861. 
132
 64 App Div 2d 29, 40 (1978); 407 N Y S 2d 874, 880 (1978).  
133
 64 App Div 2d 29, 42; 407 N Y S 2d 874, 881. 
134
 42 N Y 2d 440, 444, 391 N E 2d 1352, 1354, 418 N Y S 2d 375, 378 (1979). 
135
 49 N Y 2d 121, 400 N E 2d 317, 424 N Y S 2d 376 (1979), rev’g 64 App Div 2d 369, 410 N Y S 
2d 99 (1978). 
 38 
negligence in failing to retest. This negligence caused him to be misclassified which had 
injured his emotional and intellectual well-being and had reduced his ability to obtain 
employment. The trial jury awarded him damages of $750,000. The appellate court affirmed 
the judgment as to liability but reversed the judgment as to damages, recommending 
$500,000. However, consistent with their decision in Donohue the New York Court of 
Appeals reversed.  
 
The Court of Appeals noted that the court below had purported to distinguish the ‘non-
feasance’ of a failure to properly educate, which had been the case in Donohue, with the 
affirmative act of ‘misfeasance’ in the misclassification of a student’s ability.136 This 
distinction was rejected.
137
 Jasen J, with whom Cook, CJ, Gabrielli and Jones JJ concurred, 
stated: 
 
The policy considerations which prompted our decision in Donohue apply with 
equal force to “educational malpractice” actions based upon allegations of 
educational misfeasance and nonfeasance. 
… 
In order to affirm a finding of liability in these circumstances, this court would be 
required to allow the finder of fact to substitute its judgment for the professional 
judgment of the board of education as to the type of psychometric devices to be used 
and the frequency with which such tests are to be given. Such a decision would also 
allow a court or a jury to second-guess the determinations of each of plaintiff's 
teachers. To do so would open the door to an examination of the propriety of each of 
the procedures used in the education of every student in our school system. Clearly, 
each and every time a student fails to progress academically, it can be argued that he 
or she would have done better and received a greater benefit if another educational 
approach or diagnostic tool had been utilized. Similarly, whenever there was a 
failure to implement a recommendation made by any person in the school system 
with respect to the evaluation of a pupil or his or her educational program, it could 
be said, as here, that liability could be predicated on misfeasance. However, the court 
system is not the proper forum to test the validity of the educational decision to place 
a particular student in one of the many educational programs offered by the schools 
of this State. In our view, any dispute concerning the proper placement of a child in a 
particular educational program can best be resolved by seeking review of such 
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professional educational judgment through the administrative processes provided by 
statute.
138
 
 
Commentators have found Hoffman easily distinguishable from Peter W and Donohue in that 
the specific failure to retest should have been seen as a breach of duty.
139
   
 
After these initial cases, United States decisions of the 1970s and 1980s continued to 
underline the problems in supporting an action in education negligence.
140 
The exclusion was 
also held to apply to private schools. In Helm v Professional Children’s School,141 the New 
York Supreme Court refused to recognise a cause of action for educational malpractice 
against a private school citing Donohue and Hoffman, and stated, without elaboration, that as 
a matter of public policy courts should not entertain educational malpractice suits. One 
commentator observed that unlike Hoffman the fear of subjecting the state to liability could 
not have been a valid policy factor in the court’s position in dealing with a private school.142  
 
The implications of such a blanket policy exclusion is well illustrated by two cases decided 
by the same court on the same day.
143
 In Snow v The State of New York 144 a deaf plaintiff 
was improperly diagnosed as ‘retarded’ and placed in state schools for the intellectually 
disabled. The New York Court of Appeals upheld the claim for $1,500,000 in damages 
characterising the claim as one for ‘medical malpractice’. However, in Torres v Little Flower 
Children’s Services145 the Court rejected a claim of educational malpractice by a ward of the 
state who had been misdiagnosed as ‘retarded’ because no one had recognised that his poor 
test results were due to the fact that he only spoke Spanish.  
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Paladino et al v Adelphi University146 was the first of a number of decisions rejecting claims 
in contract as ‘disguised’ educational malpractice claims. An elementary school student 
enrolled in a private school received a report in fifth grade which showed that he was several 
grades below fifth grade level in arithmetic, reading and writing, and the school refused to 
promote him to the sixth grade. The father claimed that the school breached its agreement by 
failing to provide quality education, qualified and expert teachers, necessary tutorial and 
supportive skills, and accurate progress reports. A claim was also made that the school 
furnished false and misleading progress reports which reflected that the student was making 
satisfactory progress in his studies and promoted him each year to the next grade. At first 
instance the school’s motion for summary judgment was denied, the court holding that the 
refusal of courts to entertain lawsuits for educational malpractice did not bar actions in 
contract or fraudulent misrepresentation. On appeal the New York Supreme Court Appeals 
Court held recovery may not be had against a private school for breach of contract based 
upon its alleged failure to provide a quality education to a student enrolled in the school. 
 
Brown J on behalf of the Court observed that the courts have uniformly refused,
 147
 based on 
public policy considerations, to enter the classroom to determine claims based upon 
educational malpractice.
148
 His Honour continued: 
 
In our view, the soundness of this policy of non-interference is equally applicable 
when the action is brought against a private educational institution and is formulated 
in contract… 
Where the essence of the complaint is that the school breached its agreement by 
failing to provide an effective education, the court is again asked to evaluate the 
course of instruction. It is similarly called upon to review the soundness of the 
method of teaching that has been adopted by an educational institution… 
Simply put, the courts should refrain from becoming overseers of the learning 
process.
149
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Brown J noted that professional educators rather than judges are charged with the 
responsibility for determining the method of learning that should be pursued for their 
students. When the intended results are not obtained, he stated, it is the educational 
community and not the judiciary that must resolve the problem.
150
 Similarly, he believed that 
public policy should prevent a court from interfering with private schools when the 
controversy requires the examination of the efficacy of the course of instruction.
151
 
 
His Honour concluded: 
 
If in a case such as this, a private school were simply to accept a student's tuition and 
thereafter provide no educational services, an action for breach of contract might lie. 
Similarly, if the contract with the school were to provide for certain specified 
services, such as for example, a designated number of hours of instruction, and the 
school failed to meet its obligation, then a contract action with appropriate 
consequential damages might be viable.
152
 
 
Hence, apart from a Montana case, B M v State,153 which found a duty of care owed to 
special education students, civil actions in educational negligence, however described, were 
subject to a policy exclusion. B M v State concerned a child who had been incorrectly placed 
in a special education program. The 4:3 majority of the Supreme Court of Montana 
distinguished the case from cases of educational negligence. Haswell CJ stated: 
 
This is not a case of educational malpractice of the genre of [Peter W] or [Donohue] 
involving negligent failure to adequately educate a child in basic academic skills. No 
action lies for this type of claim for public policy reasons… Here the claim involves 
violation of mandatory statutes alleged to constitute negligence and denial of 
procedural due process.
154
 
 
Similarly Shea J related the finding of a duty of care owed to special education students to 
the provision in the Montana constitution guaranteeing equality of opportunity to each 
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person educated by the State.
155
 The dissenting judges cited Peter W, Donohue and Hoffman 
in finding against the plaintiff.
156
 
In addition to citing B M v State in support of an action in educational negligence, 
proponents refer to a noted dissent in the Maryland Court of Appeals in Hunter v 
Montgomery County Board of Education where Davidson J stated:157 
 
In my view, public educators are professionals. …As a result people who utilize 
their services have a right to expect them to use that skill and knowledge with some 
minimum degree of competence. Moreover, from the fact that public educators 
purport to teach it follows that some causal relationship may exist between the 
conduct of a teacher and the failure of a child to learn. Thus, it should be possible to 
maintain a viable tort action against such professional for educational malpractice. 
 
However, currently in the United States, a survey of the decisions on educational malpractice 
finds consistent rejection of the action.
158
 In most states the courts refer to the original cases 
of Peter W, Donohue and Hoffman or a combination of these and their own more recent 
                                                     
 
155
 200 Mont 58, 63, 649 P 2d 425, 427. 
156
 200 Mont 58, 68, 649 P 2d 425, 430 per Justice Sheehy. 
157
 439 A 2d 582, 589 (1982). 
158
 Alabama: Christensen v S Normal School 790 So2d 252, 256 (Ala 2001); Arkansas: Key v Coryell, 
86 Ark App 334, 185 S W 3d 98 (2004); Colorado: Tolman v CenCor Career Colleges, Inc, 851 P 2d 
203 (Colo App, 1992), aff'd 868 P 2d 396 (Colo 1994); Connecticut: Vogel v Maimonides Academy of 
Western Connecticut Inc, 58 Conn App 624, 754 A 2d 824, 828 (Conn App Ct 2000) applying Gupta 
v New Britain General Hospital, 239 Conn. 574, 687A 2d 111 (1996); Delaware: Moss Rehab v 
White, 692 A 2d 902, 905 (Del 1997); District of Columbia: Brantley v District of Columbia, 640 A 
2d 181 (1994, Dist Col App); Illinois: Lewis E v Spagnolo, 186 Ill 2d 198, 238 Ill Dec 1, 710 N E 2d 
798 (1999); Tilschner v Spangler, 409 Ill App 3d 988, 990, 949 N E 2d 688, 690, 350 Ill Dec 896 
(2011); Indiana: Bishop v Indiana Technical Vocational College, US District Court for the Northern 
District of Indiana, Hammond Division, 742 F Supp 524 (1990 US Dist); Iowa: Sain v Cedar Rapids 
Cmty Sch Dist, 626 N W 2d 115 (2001 Iowa Sup Ct); Kansas: Jamieson v Vatterott Educational 
Center Inc, 473 F Supp 2d 1153 (D Kan 2007); Kentucky: Rich v Kentucky Country Day Inc, Ky Ct 
App, 793 S W 2d 832 (1990); Louisiana: Miller v Loyola Univ of New Orleans, 2002 CA 0158  (La 
App 4 Cir 09/30/02) 829 So 2d 1057; Richard v Colomb, 2004 CA 1145 (La App 1 Cir 6/29/05) 916 
So 2d 1122; Michigan: Page v Klein Tools Inc, 461 Mich. 703, 610 N W 2d 900, 903 (Mich 2000); 
Minnesota: Alsides v Brown Inst Ltd 592 NW 2d 468, 472 (Minn Ct App 1999); Glorvigen v Cirrus 
Design Corp, 796 N W 2d 541, 552 (Minn Ct App 2011); Zinter v University of Minnesota, 799 N 
W2d 243 (Minn Ct App 2011); Missouri: Dallas Airmotive Inc v Flightsafety Int'l Inc, 277 S W 3d 
696, 700 (Mo Ct App 2008); Nevada: Squires v Sierra Nev Educ Found, (1991) 107 Nev 902, 823 P 
2d 256; New York: Helbig v City of New York, 212A D 2d 506, 622 N Y S 2d 316, 97 Ed Law Rep 
916 (2d Dep't 1995); McGovern v Nassau County Dept of Social Services, 60 A D 3d 1016, 876 N Y 
S 2d 141 (2d Dep't 2009); North Carolina: Ryan v University of N C Hosps, 128 N C App 300, 494 S 
E 2d 789, 791 (N C App 1998); Ohio: Lawrence v Lorain Cty. Community College, 127 Ohio App 3d 
546, 713 N E 2d 478, 136 Ed Law Rep 555 (9th Dist Lorain County 1998); Oklahoma: Bittle v 
Oklahoma City University, 2000 Ok Civ App 66, 6 P 3d 509 (Okla Civ App 2000); Pennsylvania: 
Cavaliere v Duff's Business Inst, 413 Pa Super 357; 605 A 2d 397 (1992); South Carolina: Hendricks 
v Clemson Univ 529 S E 2d 293, 297 (S C Ct App 2000); Virginia: Ogbaegbe v Hampton University, 
141 Fed Appx 100 (4th Cir 2005). 
  43 
authorities affirming the original cases. For example, the Supreme Court of Delaware in 
Moss Rehab v White,159 referred to the ‘oft cited Peter W,’ and Hoffman and, in rejecting the 
claim, referred to ‘the coveted tort of educational malpractice'. In Connecticut, Landau J of 
the Appellate Court cited Peter W and Hoffman in Bell v Board of Education160 in referring 
to Gupta v New Britain General Hospital161 stating:  
 
In Gupta, our Supreme Court joined the vast majority of states that have rejected 
educational malpractice.
162
  
 
In Page v Klein Tools Inc163 Young J, Weaver, C J, Taylor, Corrigan, and Markman, JJ of the 
Michigan Supreme Court concurred in rejecting the claim citing Peter W 164 and 
Donoghue.165 Similarly DeMent J in the Alabama case of Christensen v Southern Normal 
School166 cited the two original cases in rejecting the claim. 
 
More recently judges have referred to the ‘doctrine of educational malpractice’ in the context 
of citing Peter W, Donohue and Hoffman. For example, Weber J in Dallas Airmotive, Inc v  
Flightsafety International, Inc 167 stated that, according to the ‘doctrine’:  
 
A claim that educational services provided were inadequate, substandard, or 
ineffective constitutes a claim of educational malpractice.
168
  
 
In the Illinois case Waugh v Stanley and Co Inc 169 the Appellate Court listed 
Peter W, Donohue and Hunter v Board of Education 170 and Hoffman 171 in rejecting a claim 
alleging negligence in flight instruction. The trial court’s characterisation of the claim as 
educational malpractice was affirmed on appeal. 
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2.4 Educational adequacy litigation under States Constitutions 
 
Every state Constitution in the United States includes a right to education.
172
 Constitutional 
clauses include in their descriptors the right to an ‘adequate’, ‘thorough’ or ‘efficient’ 
education.
173
 Judicial decisions from the 1980s in many states referred to ‘adequacy’. The 
majority of state courts have determined educational ‘adequacy’ claims as being 
justiciable.
174
 These decisions have referred to educational adequacy in terms of both 
educational standards and funding systems.  
 
The state of Kentucky became the ‘birthplace’ of the adequacy movement175 with the case of 
Rose v Council for Better Education (‘Rose’).176 Rose held that, under §183 of the Kentucky 
Constitution ‘[e]ach child, every child, in this Commonwealth must be provided with an 
equal opportunity to have an adequate education.’177 The Court held the education clause to 
guarantee a certain quality of education. It stated: 
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[A]n efficient system of education must have as its goal to provide each and every 
child with at least the seven following capacities: (i) sufficient oral and written 
communication skills to enable students to function in a complex and rapidly 
changing civilization; (ii) sufficient knowledge of economic, social, and political 
systems to enable the student to make informed choices; (iii) sufficient 
understanding of governmental processes to enable the student to understand the 
issues that affect his or her community, state, and nation; (iv) sufficient self-
knowledge and knowledge of his or her mental and physical wellness; (v) sufficient 
grounding in the arts to enable each student to appreciate his or her cultural and 
historical heritage; (vi) sufficient training or preparation for advanced training in 
either academic or vocational fields so as to enable each child to choose and pursue 
life work intelligently; and (vii) sufficient levels of academic or vocational skills to 
enable public school students to compete favorably with their counterparts in 
surrounding states, in academics or in the job market.
178
 
 
Rose was followed in seven other states.179 In New Hampshire the Supreme Court held in  
Claremont School District v Governor180 that the existing statutory scheme had deficiencies 
that were inconsistent with the state’s duty to provide a constitutionally adequate 
education.
181
 The trial court had dismissed the action and the plaintiffs appealed. In 
Claremont School District v Governor182 (‘Claremont I’) the Supreme Court had examined 
the meaning of the words used in the Encouragement of Literature Clause at the time the 
state Constitution was adopted in 1784 and historical evidence of the significance of 
education to the constitutional framers. The Court also considered the interpretation of 
almost identical language in the Massachusetts Constitution by the Massachusetts Supreme 
Court in McDuffy v Secretary of Executive Office of Education.183 Claremont I concluded 
that Part II, Article 83 of the New Hampshire Constitution required the state to ‘provide a 
constitutionally adequate education to every educable child in the public schools in New 
Hampshire and to guarantee adequate funding.’184  
 
In the third Claremont case, Duggan J, Brock CJ and Broderick J concurring, held: 
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[T]he State has not provided a sufficient mechanism to require that school districts 
actually achieve this goal. We hold that because of deficiencies in the system as set 
out in this opinion, the State has not met its constitutional obligation to develop a 
system to ensure the delivery of a constitutionally adequate education. 
… 
It is for the Governor and the legislature to choose how to measure or evaluate 
whether a constitutionally adequate education is being provided and what action to 
take if a school is determined to be deficient.
185
 
 
Similarly in Hoke County Board of Education v State186students from rural counties in North 
Carolina brought an action against the state alleging the system used to fund public schools 
violated their constitutional right to educational opportunities. They alleged that there was a 
disparity between the educational opportunities available to children in their districts and 
those offered in more wealthy districts of the state. They led evidence demonstrating that a 
large number of Hoke County students failed to achieve a minimum proficiency on 
standardized tests and that Hoke County's student retention rate was nineteen percent lower 
than the state average. They also led evidence that local employers found that Hoke County 
students who did graduate did not possess the basic skills needed for available jobs, and that 
Hoke County graduates ‘fared poorly when it came to grades in core courses’ at the State's 
universities.
187
  
 
Justice Orr on behalf of the Supreme Court of North Carolina stated: 
 
In order to determine whether a child is obtaining [a sound basic] education, a court 
should consider the child's performance on standardized tests, the degree to which 
students have met the educational goals and standards adopted by the state, the level 
of the State's general expenditures and per pupil expenditures, and any other factors 
relevant for considering adequacy issues under the state constitution.
188
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The Court upheld the trial court’s finding that such evidence showed clearly that Hoke 
County students had failed to obtain a constitutionally conforming ‘sound basic’ 
education.
189
 
 
By 2012, plaintiffs had litigated constitutional adequacy cases in 45 states and many of the 
judicial decisions served as catalysts for education reform.
190
 Educational obligations have 
been enforced both through court ordered reforms and court-compelled legislative 
deliberation and action.
191
 Overall, plaintiffs have succeeded in 67% of the 
decisions.
192
Although contained in constitutional rather than private actions, educational 
adequacy definitions similar to the Rose formula are used as a yardstick by applicant 
groups.
193
 Hence in this respect the ‘efficacy of the course of instruction’194 has indeed been 
a matter for court consideration across the United States. However, the limitations of the 
adequacy actions lie in the remedies available to the courts. For example in Hoke County the 
trial court entered an order compelling the State to:  
(1) assume the responsibility for, and correct, those educational methods and 
practices that contribute to the failure to provide students with a constitutionally-
conforming education; and  
(2) expand pre-kindergarten educational programs so that they reach and serve  all  
      qualifying 'at-risk' students.
195
 
 
Plaintiff groups may seek declaratory and injunctive relief whereby the court compels the 
state to observe its constitutional obligations but they may not obtain personal damages, thus 
making their remedies ‘more symbolic than real’.196  
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2.5 Conclusion 
 
This chapter set out the attempts to mount the action of educational negligence in the United 
States and the adequacy litigation brought under the states’ constitutions. The action of 
educational negligence has been consistently rejected across the states. However there are 
several distinguishing factors in the states’ jurisdictions. The role of the jury in deciding 
matters of breach and proximate cause may have contributed to the United States courts 
keeping the private action back from the ‘floodgates’ of potential jury generosity by refusing 
to find a duty of care. In addition, the adequacy litigation under the states’ constitutions has 
at least served to permit regular discussions of educational standards before the courts. 
Although there are no personal remedies available to them, parents of educationally 
underdeveloped students are thus not without opportunities to address the courts.  
Chapter 3 examines the contrasting regime in the United Kingdom, where the House of 
Lords has accepted the private action of educational negligence at least in cases of failure to 
remedy congenital learning defects. 
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CHAPTER 3: The United Kingdom 
 
3.1  Introduction 
 
The United Kingdom development of the action in educational negligence provides a 
contrast with the United States experience in its decisions to permit recovery for educational 
negligence in some circumstances. As persuasive authorities in the Australian negligence 
regime these decisions of the former House of Lords are closely examined. The cases 
establishing the action are analysed and the judgments are scrutinised for application to a 
potential Australian action.  The history and development of the current negligence regime in 
the United Kingdom is outlined as a background to the appearance of the action.   
 
Cases testing the novel action are examined and the evolution of the element of damage is 
noted. The advent of the Human Rights Act 1998 (UK) is a distinguishing feature in the 
development of United Kingdom negligence law and its impact on United Kingdom cases is 
explored.  
 
3.2  The negligence regime 
 
At the same time as the first educational negligence cases were being heard in the United 
States, the development of negligence in the United Kingdom was undergoing the expansion 
subsequent to Anns v Merton LBC (‘Anns’).197  Lord Wilberforce’s judgment in Anns set out 
first, the neighbour principle derived from Lord Atkin’s judgment in Donoghue v 
Stevenson,198 and added the policy considerations foreshadowed by Lord Reid in Home 
Office v Dorset Yacht Co.199  Lord Wilberforce continued: 
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[T]he question has to be approached in two stages. First one has to ask whether, as 
between the alleged wrongdoer and the person who has suffered damage there is a 
sufficient relationship of proximity or neighbourhood such that, in the reasonable 
contemplation of the former, carelessness on his part may be likely to cause damage 
to the latter—in which case a prima facie duty of care arises. Secondly, if the first 
question is answered affirmatively, it is necessary to consider whether there are any 
considerations which ought to negative, or to reduce or limit the scope of the duty or 
the class of person to whom it is owed or the damages to which a breach of it may 
give rise …200 
 
This test was used in numerous novel situations of duty in the United Kingdom,
201
 and the 
negligence expansion reached its peak in Junior Books Ltd v Veitchi Co Ltd.202 This was a 
case where factory owners sued the flooring subcontractors for pure economic loss arising 
from defective floor laying. Lord Roskill applied the Anns test: 
 
I then turn to Lord Wilberforce's second proposition. On the facts I have just stated, I 
see nothing whatsoever to restrict the duty of care arising from the proximity of 
which I have spoken. 
… 
I think this is the next logical step forward in the development of this branch of the 
law. I see no reason why what was called during the argument "damage to the 
pocket" simpliciter should be disallowed when "damage to the pocket" coupled with 
physical damage has hitherto always been allowed. I do not think that this 
development, if development it be, will lead to untoward consequences. 
 
However, by the time the first educational negligence case - X (minors) v Bedfordshire 
County Council (‘X (minors) v Bedfordshire’)203 appeared in the United Kingdom, the courts 
had begun to make decisions which restricted the expansion of negligence and disapproved 
the Anns test.204 Caparo Industries Plc v Dickman (‘Caparo’)205 provided the test at this 
time. It has been observed that where the Anns test provided a prima facie duty of care only 
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to be rebutted by the considerations of the second stage, the Caparo test created an 
assumption against duty.
206
 Lord Bridge set out Lord Wilberforce’s two stage test from Anns 
but went on:  
 
What emerges is that, in addition to the foreseeability of damage, necessary 
ingredients in any situation giving rise to a duty of care are that there should exist 
between the party owing the duty and the party to whom it is owed a relationship 
characterised by the law as one of "proximity" or "neighbourhood" and that the 
situation should be one in which the court considers it fair, just and reasonable that 
the law should impose a duty of a given scope upon the one party for the benefit of 
the other.
207
 
 
Lord Bridge observed that the law had moved in the direction of attaching significance to 
traditional categorisation of distinct and recognisable situations as guides to finding and 
defining duties of care. His Lordship adopted Justice Brennan’s statement in in Sutherland 
Shire Council v Heyman208 where his Honour said: 
 
It is preferable, in my view, that the law should develop novel categories of 
negligence incrementally and by analogy with established categories, rather than by 
a massive extension of a prima facie duty of care restrained only by indefinable 
considerations which ought to negative, or to reduce or limit the scope of the duty or 
the class of persons to whom it is owed. 
 
In deciding against finding a duty of care owed by auditors to potential investors in a 
company Lord Bridge mentioned a ‘salient feature’ of negligent advice cases raised in 
argument and distinguishable from the case before the court. This was that the defendant 
giving advice was aware of the nature of the transaction which the plaintiff had in 
contemplation, knew that the advice would be communicated to him, and knew that it was 
very likely that the plaintiff would rely on that advice in deciding whether or not to engage in 
the contemplated transaction.
209
 Lord Roskill observed that there is no simple formula or 
touchstone to which recourse can be had in order to provide in every case a ready answer to 
the questions whether, given certain facts, the law will or will not impose liability for 
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negligence or, in cases where such liability can be shown to exist, determine the extent of 
that liability.
210
 
 
Lord Oliver observed that what are treated as three separate requirements are, in many cases, 
merely facets of the same thing, ‘for in some cases the degree of foreseeability is such that it 
is from that alone that the requisite proximity can be deduced, whilst in others the absence of 
that essential relationship can most rationally be attributed simply to the court's view that it 
would not be fair and reasonable to hold the defendant responsible.’211 His Lordship 
recognised that ‘to search for any single formula which will serve as a general test of liability 
is to pursue a will-o'-the wisp.’212 Lord Oliver continued: 
 
Perhaps, therefore, the most that can be attempted is a broad categorisation of the 
decided cases according to the type of situation in which liability has been 
established in the past in order to found an argument by analogy.
213
 
 
3.3    Educational negligence  
 
 X (minors) v Bedfordshire214 concerned two groups of appeals. The ‘child abuse cases’ 
involved claims for breach of statutory duty and negligence against local authorities for 
failure to protect children from further abuse, and a claim for removing a child unnecessarily 
from her mother’s care. The three ‘education cases’215 involved claims for damages for 
negligence and, in two of the cases, for breach of statutory duty arising under the United 
Kingdom Education Acts. The Dorset case216 concerned a child with dyslexia who attended a 
state primary school which did not provide for his special educational needs. The parents 
later sent him to a fee paying private school for children with dyslexia. The plaintiff claimed 
direct negligence by the authority in failing to provide for his special needs and in providing 
a psychology service which negligently advised the parents. He also claimed vicarious 
liability for the breach of the psychologists’ personal duty of care. He claimed damages to 
include the private school and travel fees paid by his parents.  
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In the Hampshire case217 it was alleged that the school’s headmaster had failed to refer the 
plaintiff for formal assessment and that the teacher’s advisory centre failed to ascertain his 
learning difficulties which were later found to be consistent with dyslexia. The plaintiff 
alleged that this failure caused him to be disadvantaged in realising his vocational 
opportunities. The plaintiff’s claim in this case was based solely on the vicarious liability of 
the authority for the omissions of the headmaster and the members of the advisory service. In 
the Bromley case 218 the authority provided places for the plaintiff at special schools even 
though he had no serious disability. The plaintiff alleged negligence and breach of statutory 
duty against the authority for failure to make a statement of educational needs and failing to 
secure efficient education within mainstream schools.  
 
Lord Browne-Wilkinson set out the law applicable to breach of statutory duty.
219
 His 
Lordship discussed the implications of public authorities making decisions involving 
policy
220
 and went on: 
 
If the plaintiff's complaint alleges carelessness, not in the taking of a discretionary 
decision to do some act, but in the practical manner in which that act has been 
performed (e.g. the running of a school) the question whether or not there is a 
common law duty of care falls to be decided by applying the usual principles i.e.  
those laid down in [Caparo].Was the damage to the plaintiff reasonably foreseeable?  
Was the relationship between the plaintiff and the defendant sufficiently proximate?  
Is it just and reasonable to impose a duty of care?
221
   
 
In deciding the Dorset case Lord Browne-Wilkinson held that the education authority 
owed no direct common law duty of care in the exercise of the powers and discretions 
relating to children with special educational needs.
222
 He observed that, as in the child abuse 
cases, the court should hesitate before imposing a common law duty of care in the exercise 
of discretionary powers or duties conferred by Parliament for social welfare purposes, such 
as the Education Act 1981 (UK) which he saw providing, for the benefit of society as a 
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whole, an administrative machinery to help one disadvantaged section of society.
223
 
However, his Lordship stated that the educational psychologists, having held themselves out 
as having special skills, were to be treated as any other professional and subject to the test in 
Bolam v Friern Hospital Management Committee (‘Bolam’); 224 that is, they were only 
bound to exercise the ordinary skill of a competent psychologist, and if they could show that 
they acted in accordance with the accepted views of some reputable psychologists at the 
relevant time they will have discharged the duty of care, even if other psychologists would 
have adopted a different view.
225
    
 
In deciding the Hampshire case his Lordship observed: 
 
In my judgment a school which accepts a pupil assumes responsibility not only for 
his physical well-being but also for his educational needs. The education of the pupil 
is the very purpose for which the child goes to the school.  The head teacher, being 
responsible for the school, himself comes under a duty of care to exercise the 
reasonable skills of a headmaster in relation to such educational needs.  If it comes 
to the attention of the headmaster that a pupil is under-performing, he does owe a 
duty to take such steps as a reasonable teacher would consider appropriate to try to 
deal with such under-performance.
226
 
 
His Lordship found the head teacher and the advisory teacher bound to exercise the skill and 
care of a reasonable head teacher and advisory teacher which he saw as demanding a lesser 
degree of skill than that owed by an educational psychologist.
227
 He applied the Bolam test, 
and directed that the court would have to decide whether or not the advice given by the head 
teacher and advisory teacher was in accord with the views that might have been held at the 
time by reasonable members of the teaching profession.
228
  His Lordship believed the 
teachers would not have been in breach of any duty of care if they held, and communicated, 
a reasonable view of dyslexia shared at that date by a responsible body of educational 
thinking. In deciding the Bromley case his Lordship found no breach of statutory duty or 
negligence by the authority.
229
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Three years after X (minors) v Bedfordshire the United Kingdom parliament passed the 
Human Rights Act 1998 (UK) (‘the Act’) which incorporated the European Convention of 
Human Rights and Fundamental Freedoms (‘the Convention’) into the United Kingdom 
legal system. Article 2 of the First Protocol to the Convention for the Protection of Human 
Rights and Fundamental Freedoms (‘First Protocol’) 230 establishes a right to education. 
Subsection 6(1) of the Act states that it is unlawful for a public authority to act in a way 
which is incompatible with a Convention right. Hence public school authorities are caught 
by this provision.
231
 Subsection 6(3) expressly includes courts and tribunals in the category 
of public authorities. Under s 2(1) courts must take into account the jurisprudence of (inter 
alia) the European Court and Commission of Human Rights when determining a question 
which has arisen in connection with a Convention right. In an action relating to the right to 
education, United Kingdom courts are thus required to observe relevant decisions from the 
European community. Section 8(1) of the Act permits the court wide powers to grant, in 
relation to any act of a public authority which the court finds is unlawful, ‘such relief or 
remedy, or make such order, within its powers as it considers just and appropriate’.  
 
The unsuccessful claimants in the abuse cases in X (minors) v Bedfordshire subsequently 
brought a complaint to the European Court of Human Rights
232
 after the passage of the 
Human Rights Act 1998 (UK). The European Court held that the failure of the authority to 
intervene to prevent abuse of the children constituted inhuman and degrading treatment and a 
breach of Article 3 of the Convention. It has been observed that Lord Browne- Wilkinson’s 
policy concerns in X (minors) v Bedfordshire regarding the abuse cases were overstated 
when viewed from a human rights perspective.
233
 In D v East Berkshire Community Health 
NHS Trust234 the United Kingdom Court of Appeal held X (minors) v Bedfordshire could not 
survive the Human Rights Act 1998 (UK).235 This decision, seen by some as remarkable in 
that the Court of Appeal was effectively overruling the House of Lords on the basis of 
human rights jurisprudence,
236
 was subsequently upheld by the House of Lords.
237
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Another House of Lords education decision handed down after the enactment of the Human 
Rights Act 1998 (UK) dealt briefly with the issue of the right to education.238Re L (a minor 
by his father and litigation friend)239 concerned a student who had participated in a physical 
attack on another student in the school toilets. The student was excluded from school and 
was reinstated after two reviews of the head teacher’s decision pursuant to the 1996 and 
1998 Education Acts and Regulations. However, the teachers and their Union had threatened 
industrial action in support of their refusal to have the student return to their classes. The 
principal thus established a private tutorial room at the school, hired a retired teacher who 
was not a Union member to tutor the student, and arranged for a funded taxi journey to and 
from the student’s home. The main issue concerned whether the reinstatement ordered by the 
local education authority’s appeal panel had been correctly implemented by the school’s 
special arrangements for the student. Another issue raised by the plaintiff concerned whether 
his isolation from classroom and extra-curricular activities on reinstatement was depriving 
him of his right to education. It was argued on behalf of L that his treatment following his 
return to school infringed the requirement in the first sentence of Article 2 of the First 
Protocol that ‘No person shall be denied the right to education’.240 Lord Bingham of Cornhill 
in dissent dismissed that argument, stating:  
It is however plain that there are situations in which educational regimes may have 
to be adapted to meet particular circumstances (for example, where a child of 
compulsory school age is in hospital or in custody), and the House was referred to 
no case in which it has been held that the convention right to education is violated in 
a case such as this.
241
 
 
The Convention argument was not mentioned by the majority who dismissed the appeal. 
 
3.3.1   The action is established 
 
Several years after the passage of the Act the House of Lords decided the four cases 
comprised in Phelps v London Borough of Hillingdon, Anderton v Clywd County Council 
                                                                                                                                                    
 
237
 [2005] 2 AC 373; See also A v Essex County Council (National Autistic Society intervening) [2011] 
1 AC 280.  
238
 See further discussion below at section 4.6. 
239
 [2003] 2 AC 633. 
240
 See Ibid [26] per Miss Booth of Counsel. 
241
 Ibid [26]. 
  57 
(‘Phelps’).242 The Phelps case, along with Anderton v Clywd County Council and Jarvis v 
Hampshire County Council 243 involved failures to diagnose dyslexia; while G (A Minor) v 
Bromley London Borough Council244 concerned a student with muscular dystrophy who was 
not provided with computer assistance as recommended in his statement of educational 
needs.  
 
The plaintiff in Phelps was first referred to an infant school psychologist service when she 
was seven due to a lack of academic progress. The service confirmed that she was of normal 
intelligence but with poor reading and writing skills. Over the next ten years she was 
assessed by social workers and educational psychologists none of whom considered 
dyslexia. Her academic problems were attributed to unstable family relationships. Then in 
1990 at seventeen she was privately assessed at the Dyslexia Institute and found to be 
dyslexic, having a reading age of 7.9 years. After leaving school, she was dismissed from her 
first job having had trouble with literacy. She had pursued private tuition since leaving 
school. The claim against Hillingdon local education authority alleged breach of statutory 
duty under the United Kingdom Education Acts, and a breach of duty to use reasonable 
professional skill and care in failing to assess her learning difficulties and dyslexia, and 
failing to provide reasonably appropriate tuition and treatment. 
 
Justice Garland in the High Court in Phelps held that the local education authority was 
vicariously liable for the negligence of an educational psychologist employed by it for failure 
to identify in 1985 that the plaintiff had dyslexia. His Honour found that had the 
psychologist used an appropriate test (the ‘Bangor’ test) she would in all probability have 
found the cause. He awarded the plaintiff special damages for tuition fees incurred and likely 
to be incurred and for future loss of earnings, together with general damages of £12,500, 
making a total award of £44,056.50 plus interest.
245
 The Court of Appeal decided against the 
plaintiffs with dyslexia and in favour of the plaintiff with muscular dystrophy.  
 
In the House of Lords Lord Slynn denied the claim in breach of statutory duty, finding that 
under the United Kingdom Education Acts parliament had not intended to create a statutory 
remedy.
246
  His Lordship cited Barrett v Enfield London Borough Council 247 in deciding that 
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actions carried out within the ambit of a statutory discretion may still be justiciable. In 
Phelps there was no ‘weighing of competing public interests’ or acts ‘dictated by 
considerations on which Parliament could not have intended that the courts would substitute 
their views for the views of ministers or officials.’248 Hence his Lordship found the case fell 
to be decided according to the Caparo test.249   
 
Both Lord Slynn and Lord Clyde noted that other remedies did not provide sufficient redress 
for loss already caused. Lord Clyde listed judicial review, resort to an ombudsman, or 
statutory procedures open to parents as measures for future correction, but stated that only 
damages would compensate for the past.
250
 
 
Lord Slynn observed that as doctors, accountants and engineers may owe a duty of care, so 
also do educational psychologists, psychiatrists, education officers and teachers concerned 
with children having special needs.
251
 He cited Lord Browne-Wilkinson’s statement 
concerning head teachers’ and special advisory teachers’ duty in X (Minors) v 
Bedfordshire.252 Lord Slynn saw emotional, psychological and physical harm as possible 
damage resulting from the failure by an educational psychologist to take care. He went 
further and stated that failure to diagnose a congenital condition and take appropriate action 
leading to a reduced level of achievement and consequent loss of employment and wages 
could also constitute actionable damage.
253
 Lord Clyde also saw mental or psychological 
injury or pure economic loss as possible; he saw dyslexia as a condition which could become 
worse through the absence of an appropriate educational regime, and cause psychological 
stress and injury.
254
 Both Lord Slynn and Lord Clyde acknowledged that questions of 
causation and quantum would involve difficulties but that this was no reason to rule out such 
claims.
255
 Their Lordships agreed that the United States decisions rejecting an actionable 
duty of care did not assist their Lordships in deciding the present case.
256
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Lord Nicholls set out the policy objections raised against finding a duty of care and found 
them not persuasive: 
So the question which arises, and cannot be shirked, is whether teachers owe duties 
of care to all their pupils in respect of the way they discharge their teaching 
responsibilities.  … 
I can see no escape from the conclusion that teachers do, indeed, owe such duties.  
The principal objection raised to this conclusion is the spectre of a rash of "gold-
digging" actions brought on behalf of under-achieving children by discontented 
parents, perhaps years after the events complained of.  If teachers are liable, 
education authorities will be vicariously liable, since the negligent acts or omissions 
were committed in the course of the teachers' employment. So, it is said, the limited 
resources of education authorities and the time of teaching staff will be diverted 
away from teaching and into defending unmeritorious legal claims. Further, schools 
will have to prepare and keep full records, lest they be unable to rebut negligence 
allegations, brought out of the blue years later.  For one or more of these reasons, the 
overall standard of education given to children is likely to suffer if a legal duty of 
care were held to exist. 
I am not persuaded by these fears.  I do not think they provide sufficient reason for 
treating work in the classroom as territory which the courts must never enter.
257
  
 
However, his Lordship narrowed the liability to ‘manifest incompetence or negligence 
comprising specific, identifiable mistakes’258 such as teaching the wrong syllabus for an 
external examination. He stated that the existence of a duty of care owed by teachers to their 
pupils was not to open the door to claims based on failure to provide an adequate education, 
poor quality of teaching or providing ‘a basis on which generalised "educational 
malpractice" claims can be mounted.’259His Lordship outlined the problems of causation: 
 
Proof of under-performance by a child is not by itself evidence of negligent 
teaching.  There are many, many reasons for under-performance. A child's ability to 
learn from what he is taught is much affected by a host of factors which are personal 
to him and over which a school has no control. Emotional stress and the home 
environment are two examples. Even within a school, there are many reasons other 
than professional negligence. Some teachers are better at communicating and 
stimulating interest than others, but that is a far cry from negligence.
260
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Lord Clyde stated the policy reason in favour of permitting a cause of action in educational 
negligence - that it is in the interest of the country that its citizens should have the 
knowledge, skill and ability to play their respective parts in society competently and with 
such qualifications as they may be able to develop.  Hence teachers should observe high 
standards as an essential contribution to the future well-being of the nation.
261
 His Lordship 
observed that whereas the question of teachers’ duty of care applies most acutely to children 
with special needs nevertheless the scope of the problem potentially relates to anyone 
undergoing a course of education.
262
 Concurring with Lord Nicholls, Lord Clyde did not 
believe that recognition of a claim in educational negligence would lead to a flood of claims 
which would overwhelm school authorities,
263
 nor would it promote defensive performance 
of teachers’ duties. On the contrary, he felt the action would secure high standards. His 
Lordship saw the answer to a fear of a flood of claims in the Bolam standard264 which 
allowed for distinct but respectable opinions on matters of educational method and practice. 
 
3.3.2   The action is tested  
 
One commentator saw Phelps as setting educational negligence actions ‘in stone’265 in that 
the House of Lords explicitly argued that teachers generally may also be liable in damages 
for negligence. However, as Markesinis noted 
266
 Phelps left many substantial hurdles on 
causation. Plaintiffs would still have to prove that if their learning difficulties had been 
discovered in time, the school ought to have taught them in a different way, and that if this 
had happened, their educational result would have improved. Hopkins pointed to this 
element as making it still difficult for plaintiffs to win these cases.
267
 
 
Shortly after Phelps the United Kingdom High Court considered Liennard v Slough Borough 
Council268 where the plaintiff relied on Phelps in claiming that the school had failed to 
diagnose his learning difficulties or refer him for specialist advice. The plaintiff was 29 years 
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of age at the time of bringing the action and had been diagnosed with psychiatric disorders as 
an adult. Henriques J found that no evidence of learning difficulties had been demonstrated 
to his teachers during his schooling. The plaintiff’s school reports demonstrated that his 
earlier academic progress was characterised by excellent results although he was frequently 
late for school, failed to complete homework and his behaviour had led to frequent 
detentions. His Honour
269
 referred to each of the judgments of their Lordships in Phelps. 
Lord Clyde’s opinion that the Bolam test would serve to counteract a flood of claims was 
relied upon and in particular his Lordship’s remark that: 
 
In cases of a failure to diagnose a particular disability from which a child may be 
suffering there may well be considerable difficulties in the making of the diagnosis 
which may render proof of negligence hazardous.
270
  
 
Henriques J 
271
 also referred to Lord Nicholls’ observations as to the ‘host of 
factors’272contributing to child’s underperformance. It was found that the plaintiff suffered 
trauma when his father had left the family during the plaintiff’s later schooling and the 
plaintiff moved in with his grandparents.
273
 His Honour concluded that nothing in the 
plaintiff’s progress during his schooling in 1985-8 ought to have alerted the teachers to the 
need for intervention; hence there was no finding of negligence.
274
 
 
The plaintiff was successful in DN v London Borough of Greenwich,275 a decision affirmed 
by the Court of Appeal. After being excluded from his primary school the plaintiff was sent 
to a school for children with behavioural difficulties. Two years later at 12 years of age he 
was diagnosed with Asperger’s Syndrome. Later as an adult, after having been convicted on 
three counts of arson, he brought the action claiming that the later behavioural consequences 
of his condition could have been reduced through more suitable schooling at a special 
education school. The trial judge held the failure of the school LEA to send the plaintiff to an 
appropriate school at the age of ten resulted in the loss of opportunity to improve his social 
and behavioural skills. 
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The Court of Appeal affirmed the decision but noted that in assessing damages the judge 
needed to adopt a less generous approach.
276
 In citing Phelps the Court of Appeal noted that 
even in that case the House of Lords seemed to realise that it was travelling on uncharted 
seas,
277
 and that in the present case: 
because of all the uncertainties the evidence could only justify a small award,  (much 
smaller than the award in Phelps) for loss of earning capacity.278  
 
In Adams FC v Bracknell Forest Borough Council279 the plaintiff claimed damages 14 years 
after completing secondary school for the Council’s negligence in failing to provide him 
with a suitable education. His claim was based upon the failure of the Council to assess his 
dyslexia and to provide him with appropriate treatment. His literacy skills were poor and he 
was disadvantaged in the employment market. He also suffered from psychological 
conditions such as depression, panic and lack of self-esteem. The action reached the House 
of Lords on the issue of the ‘date of knowledge’ under s 11 of the Limitation Act 1980 (UK). 
Although the plaintiff lost on appeal on the ground of the claim being statute barred, the 
House of Lords affirmed Phelps and made some important observations about the relevant 
damage in such cases. 
 
Lord Hoffmann noted that the action for ‘educational neglect’ was a new development.280 
His Lordship observed: 
It seems to me that both Sir Thomas Bingham MR and Evans LJ [in the Court of 
Appeal in X (minors) v Bedfordshire] were treating the claim as being for a mental 
disability (not being able to read and write properly) which ought to have been 
ameliorated but was allowed to persist. Such a claim in a post-Cartesian world is for 
personal injury and gives rise to a claim for general damages and, by way of special 
damages, any consequent economic loss such as loss of earnings or the need to pay 
for remedial treatment. 
281
 
 
In commenting on Phelps his Lordship noted that in his opinion ‘the award of general 
damages can be justified only on the basis that the claim was for a personal injury consisting 
in the lack of ability to read and write.’282  
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At the trial, an expert in dyslexia had described the plaintiff as being of average intellectual 
ability but suffering from severe dyslexia. The plaintiff had suffered palpitations, accelerated 
heart rate, sweating, chest pain and hot flushes diagnosed as liability to panic attacks. He 
also suffered from depression manifested in daily psychomotor agitation, fatigue, diminished 
ability to think or concentrate, indecisiveness and recurrent thoughts of suicide. These 
psychological/psychiatric syndromes were accepted by the court to be a consequence of his 
undiagnosed and untreated learning difficulties.
283
 In a significant passage Lord Hoffmann 
noted: 
 
But on what basis can the lack of the ability to read and write be a personal injury? 
We know very little about the way the brain works. Some mental disabilities are 
caused by congenital and irremediable defects in the brain circuitry. But the brain 
has the most remarkable capacity to compensate for defects or injuries by calling 
upon other parts of the circuitry. Compare, for example, the recoveries people make 
from strokes which have irreversibly damaged parts of the brain. Such people, with 
the aid of physiotherapy and other treatment, appear to get better. Other parts of the 
brain acquire the ability to do the work of the damaged tissue. It seems to me that 
Evans LJ [in the Court of Appeal in X (minors) v Bedfordshire] was quite right to 
draw an analogy with negligent failure to treat a physical injury which the defendant 
did not itself cause. It would be drawing too fine a distinction to say that the neglect 
caused no injury because nothing could be done to repair the congenital damage in 
the brain circuitry and the other parts of the brain which would have to be trained to 
compensate had never been injured. What matters is whether one has improved one's 
ability to read and write. Treating the inability to do so as an untreated injury 
originally proceeding from other causes produces a sensible practical result.
284
  
 
His Lordship held that the plaintiff could reasonably have been expected to seek expert 
advice years ago.
285
 
 
Lord Scott observed: 
The ability to read is a benefit that nobody who is able to read would dream of 
undervaluing. It is not simply a benefit of economic value leading to enhanced 
employment prospects, although it certainly is that. It is a benefit that transforms the 
whole quality of life of the person who acquires it. 
286
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Baroness Hale held that the plaintiff’s injury was a 'personal injury' within the meaning of  
s 38(1) of the Limitation Act 1980 (UK) and observed that it was ‘an impairment of the 
claimant's mental condition which may sound in damages for loss of amenity even if the 
major part of any claim would be for any resulting financial loss.’287 In relation to the 
limitation issue her Ladyship observed: 
 
In cases of educational failure (like the present) or child care failure (as in Barrett v 
Enfield London Borough Council [2001] 2 AC 550), there may be no dramatic 
trigger such as an amputation. But there will often be enough in what the claimant 
does know to make it reasonable for that claimant to make further enquiries.
288
 
 
Thus the United Kingdom consolidated the successful action in educational negligence. The 
House of Lords did not exclude the novel duty of care on policy grounds as had been done in 
the United States. Their Lordships in Phelps limited the scope of the action to actions based 
on specific identifiable mistakes and failure to diagnose congenital defects, and warned of 
the ‘host of factors’ which may cause a student to fail to learn. However, equally their 
Lordships made statements embracing a duty to educate and seeing causation issues as not 
prohibitive. Lord Hoffmann in Adams referred to the intricacy of the brain and the ‘sensible 
result’ of treating an inability to read and write as an untreated injury originally proceeding 
from other causes. In this respect, it is argued his Lordship’s judgment may have served to 
broaden the scope of the action. 
 
3.4  Conclusion 
 
This chapter set out the development of the action in educational negligence in the United 
Kingdom. It examined the House of Lords’ acceptance of the private action of educational 
negligence at least in cases of failure to remedy congenital learning defects. In the context of 
the European Convention of Human Rights and Fundamental Freedoms and the Human 
Rights Act 1998 (UK) the United Kingdom has avenues for guaranteeing educational quality 
apart from actions in negligence. Despite Australia not having a national charter of rights,
289
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Part 3 argues that Australia has obligations under a human right to adequate education. 
Chapter 4 sets out the framework of duties under this obligation and Chapter 5 examines 
Australia’s response through its laws and policies.
 67 
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PART 3 - A HUMAN RIGHT TO EDUCATION 
CHAPTER 4  Australia’s obligations 
 
4.1  Introduction 
 
The purpose of this chapter is to establish a human right to adequate education against which 
Australia’s laws and policies can be evaluated. This chapter explores the origins of a human 
right to education and a corresponding duty to educate. The recognition of the right to 
education in international instruments is detailed. The European context of the right to 
education in the United Kingdom is outlined and the statutory and judicial authorities are 
examined.  
 
The status of international instruments in Australian law is then analysed followed by a 
survey of the human rights legislation in the States which have enacted these statutes. The 
likely interpretation of these statutes is outlined.  The rationale for the expansion of the right 
to education to include ‘adequacy’ is then expanded from the introduction to the standard in 
section 1.4.  The remainder of the chapter defines what the right to an adequate education 
requires in detail, under the components of the 4As: availability, acceptability, accessibility 
and adaptability.  
      
4.2   The development of a right to education 
 
4.2.1  Historical origins 
 
Education both as a right and a duty has been the subject of writing across cultures since 
ancient times. It can be argued that the seeds of a right to education were sown long before 
the modern age of post-World War II. Education as a right and/or duty has been found in the 
teachings of various religions. In the Hebrew tradition, the book of Leviticus commanded the 
Israelites ‘as a lasting ordinance for generations to come’ to teach the Mosaic law.290 The 
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Levitical priests were required to instruct the people carefully in the law as a sacred duty.
291
 
Leviticus forms part of the Torah, the five books of Moses. In the Moslem tradition, the 
Koran treats the Torah as the word of Allah given to Moses and the Koran refers to 
Mohammed as the prophet mentioned in the Torah. There is an obligation to be educated in 
Islam. A popular saying of the prophet Mohammed is that ‘education is obligatory on both 
Muslim men and women, even if they have to go to China to seek it.’292 The Buddha in the 
fifth century BC recognised a right of education for all. His thoughts were contrary to the 
then dominant Chaturwarna philosophy which divided humanity into four castes with 
Brahmins at the top and Sudra at the bottom. The basic tenet of Brahminism is that the right 
to education belonged solely to the top caste: the Brahmins themselves. Buddha rejected this 
division and preached ideas of common humanity and equality, including the rights of 
women.
293
 
 
Hsun-Tzu (312-230 BC) in his Admonitions to Learning suggested that education should 
begin with reading the Confucian classics.
294
 His aim was to see young men trained and 
refined to become virtuous and ultimately to attain sagehood.
295
  The sage was seen as the 
teacher in society and, according to Hsun Tzu, preferably the ruler. He taught that human 
nature is essentially evil but through education the potential for good could be realised. 
Through training individuals the entire social order could be improved:  
 
Children born among the Han or Yueh people of the south and among the Mo 
barbarians of the north cry with the same voice at birth, but as they grow older they 
follow different ways. Education causes them to differ.
296
 
 
After the birth of Christ and during the Middle Ages in Europe the church was the ‘state’ 
educator. From the Enlightenment developed the concept of a secular education. Later, 
seventeenth century English jurisprudence developed an obligation on parents to educate 
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their children. John Locke in 1692 referred to Roman law which had found education to be 
the parents’ duty.297  He went further to assert: 
 
The well educating of their children is so much the duty and concern of parents and 
the welfare and prosperity of the nation so much depends on it. 
298
 
 
Locke saw ‘virtue’ rather than the acquisition of knowledge as the main end of education and 
reasoned this quality was best developed in a young gentleman at home under a good 
governor in his father’s sight.299 Later commentators have elevated Locke’s observations to 
founding a natural right (to education) superior to positive law.
300
 
 
The French philosopher Jean-Jacques Rousseau (1712-1778) disputed some of Locke’s 
observations in Emile, or, On Education.301 Rather than reasoning with children as adults, in 
teaching them manners and virtues, Rousseau insisted that ‘the man must be treated as a man 
and the child as a child’302 and that ‘childhood is the sleep of reason’.303 However, he agreed 
that a child would be better educated by a ‘sensible though limited father than by the 
cleverest teacher in the world’.304 Mary Wollstonecraft (1759-1797) extended Rousseau’s 
philosophy to the education of women and girls. Her Thoughts on the Education of 
Daughters stressed the importance of rationality and suggested that the child be taught ‘to 
combine their ideas… to compare things that are familiar in some respects, and different in 
others,’305 and taught to think, thinking being a ‘severe exercise.’306 However, she cautioned:  
The mind is not, cannot be created by the teacher, though it may be cultivated, and 
its real powers found out.
307
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Johann Fichte (1762-1814) paralleled John Locke’s idea of education being the key to 
national prosperity. In his Addresses to the German Nation he stated that the preservation of 
the nation rested on the need to better educate the children.
308
 Georg Hegel (1770-1831) 
stressed the futility of purely subjective ideas and the need to be receptive to the thoughts of 
others.  He used the expression the ‘right of the child to be brought up’ in the circumstances 
of man ‘not being by instinct that which he must become’.309 He traced the transition from 
‘natural’ family education to the civil education of social relations which replaces the family 
as educator:
310
 
[C]ivil society has the duty and the right to supervise and influence the upbringing of 
children insofar as this has a bearing on their capacity to become members of 
society. 
 
Hegel’s thoughts on education reflected a combination of progressive and traditional 
approaches. On the one hand he lamented ‘the unfortunate urge to educate the individual in 
thinking for himself’ which ‘has cast a shadow over truth’.311 On the other hand he firmly 
censured educators who imposed ‘the misery of endless repetition, pressure and stupefaction, 
ceaseless spoon feeding and stuffing’.312 He asserted that students must not be treated as 
servants and should be encouraged early to develop their own reason.
313
 Hegel’s more liberal 
ideas on education were later to be reflected in international human rights documents. 
 
William Blackstone postulated a duty to properly educate children but confined it to the 
parents of legitimate children.
314
 John Stuart Mill in 1869 observed more expansively that 
one of the most sacred duties of the father was to give an education to the child he brought 
into existence. Not to do so he saw as ‘a moral crime both against the unfortunate offspring 
and against society’.315 
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4.2.2  International recognition of a right to education 
 
After World War I, the League of Nations produced the Declaration of Geneva (1924). This 
first formal instrument relating to the rights of children did not expressly mention a right to 
education but three of its principles implied such a right. Principle I declared that a child 
must be given the means for a normal development. Principle II referred to ‘backward’ 
children who must be helped, and Principle IV stated: ‘The child must be put in a position to 
earn a livelihood.’316   
 
The United Nations Organisation, formed after World War II, produced the 1948 Universal 
Declaration of Human Rights (‘UDHR’) 317 which declares a right to education in Article 
26(1) in the following terms: 
(1) Everyone has the right to education. Education shall be free, at least in the 
elementary and fundamental stages. Elementary education shall be compulsory. 
Technical and professional education shall be made generally available and higher 
education shall be equally accessible to all on the basis of merit. 
(2) Education shall be directed to the full development of the human personality and 
to the strengthening of respect for human rights and fundamental freedoms. It shall 
promote understanding, tolerance and friendship among all nations, racial or 
religious groups, and shall further the activities of the United Nations for the 
maintenance of peace. 
(3) Parents have a prior right to choose the kind of education that shall be given to 
their children. 
 
Nazism and the experiences of the war had a great influence on the discussion leading up to 
the formulation of the article. There was consensus on its inclusion.
318
 As to its wording, the 
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fear was that, in the absence of an expressed ‘spirit’ or moral behind education, it could once 
again be used to inculcate totalitarian and racist ideals.
319
   
 
Such declarations are sometimes referred to as ‘soft law’ or sets of generally accepted 
principles which do not contain binding legal obligations, compared with the ‘hard law’ of 
treaties or conventions. The UDHR, for example, declares a right to education
320
 whereas the 
International Covenant on Economic, Social and Cultural Rights (‘ICESCR’) 1966,321 a 
juridically binding document, sets out that the state is the main actor in implementing the 
right.
322
 However, provisions of declarations can later be incorporated into binding 
international agreements. For example, the Declaration of the Rights of the Child of 1959323 
was later incorporated into the Convention on the Rights of the Child (‘CROC’) 1989.324 
 
Obligations also arise under customary international law. This has been defined as a general 
practice accepted as law made up of two elements: consistent state practice (usus) and the 
state belief that such practice is required, prohibited or allowed as a matter of law (opinion 
juris sive necessitatis).325 Most human rights obligations contained in the international 
treaties are also part of customary law.
326
 It has been argued that because states have 
constantly invoked the UDHR for example, over more than 50 years, it has become binding 
as a part of customary international law.
327
 The right to education contained in Article 26 of 
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UDHR (itself not a treaty), therefore can be argued to be binding in customary international 
law. 
Articles 31 and 32 of the Vienna Convention on the Law of Treaties (‘VCLT’) set out the 
international rules for treaty interpretation.
328
 A convention is a binding treaty. Article 26 of 
the VCLT provided that: ‘Every treaty in force is binding upon the parties to it and must be 
performed by them in good faith.’ Article 27 provides that a State Party may not invoke the 
provisions of its internal law as justification for its failure to perform a treaty. Article 50 of 
the International Covenant on Civil and Political Rights 1966 (‘ICCPR’)329 and Article 28 of 
the ICESCR extend human rights protections to all parts of federal states without limitation 
or exception. Violations of human rights can occur by the actions of the federal government, 
a State or a Territory. Where a State or Territory has violated human rights its actions are 
attributed to the State Party: Australia. Therefore all branches of government at federal or 
State level must observe the human rights contained in the treaties to which Australia is a 
party.
330
 
The right to education is specifically recognised by four major international instruments: the 
UDHR, the Convention Against Discrimination in Education (‘CADE’) 1960 (Article 4(a)); 
the ICESCR 1966 (Articles 13 and 14); and the CROC 1989 (Articles 28 and 29).
331
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Article 13 of ICESCR provides: 
(1) The States Parties to the present Covenant recognize the right of everyone to 
education. They agree that education shall be directed to the full development of the 
human personality and the sense of its dignity, and shall strengthen the respect for 
human rights and fundamental freedoms. They further agree that education shall 
enable all persons to participate effectively in a free society, promote understanding, 
tolerance and friendship among all nations and all racial, ethnic or religious groups, 
and further the activities of the United Nations for the maintenance of peace. 
(2) The States Parties to the present Covenant recognize that, with a view to 
achieving the full realization of this right: 
(a) primary education shall be compulsory and available free to all; 
(b) secondary education in its different forms, including technical and vocational 
secondary education, shall be made generally available and accessible to all by every 
appropriate means, and in particular by the progressive introduction of free 
education; 
(c) higher education shall be made equally accessible to all, on the basis of capacity, 
by every appropriate means, and in particular by the progressive introduction of free 
education; 
(d) fundamental education shall be encouraged or intensified as far as possible for 
those persons who have not received or completed the whole period of their primary 
education; 
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(e) the development of a system of schools at all levels shall be actively pursued, an 
adequate fellowship system shall be established, and the material conditions of 
teaching staff shall be continuously improved. 
3. The States Parties to the present Covenant undertake to have respect for the liberty 
of parents and, when applicable, legal guardians to choose for their children schools, 
other than those established by the public authorities, which conform to such 
minimum educational standards as may be laid down or approved by the State and to 
ensure the religious and moral education of their children in conformity with their 
own convictions. 
4. No part of this article shall be construed so as to interfere with the liberty of 
individuals and bodies to establish and direct educational institutions, subject always 
to the observance of the principles set forth in paragraph 1 of this article and to the 
requirement that the education given in such institutions shall conform to such 
minimum standards as may be laid down by the State.
332
 
 
Article 14 deals specifically with the provision of free primary education. Article 2(1) 
requires States to take steps, including legislative measures, to achieve the ‘progressive 
realisation’ of ICESCR rights. This requires that States only demonstrate in good faith the 
fulfilment of the rights over time within their capacities. However, an immediate obligation 
of States Parties is to take steps – ‘deliberate, concrete and targeted’ toward realizing the 
rights.
333
  
 
Australia is a State Party and has ratified these instruments. Whereas a dozen other States 
have adopted the ICESCR with reservations,
334
 Australia has adopted this and other related 
instruments without reservations.
335
  
The CROC sets out the principle of non-discrimination and access to education with the 
specific requirements upon education to protect children from abuse or neglect and work that 
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interferes with primary education. It is the most widely ratified human rights instrument with 
191 signatory countries.
336
 Australia ratified the CROC in December 1990. 
Article 28 of CROC provides: 
1. States Parties recognize the right of the child to education, and with a view to 
achieving this right progressively and on the basis of equal opportunity, they shall, in 
particular: 
(a)  make primary education compulsory and available free to all; 
(b) encourage the development of different forms of secondary education, 
including general and vocational education, make them available and 
accessible to every child, and take appropriate measures such as the 
introduction of free education and offering financial assistance in case of 
need; 
(c) make higher education accessible to all … 
(d) make educational and vocational information and guidance available… 
(e) take measures to encourage regular attendance at schools… 
 
2. [T]ake all appropriate measures to ensure that school discipline is administered in 
a manner consistent with the child’s human dignity… 
3. [P]romote and encourage international cooperation in matters relating to 
education, in particular with a view to the elimination of ignorance and illiteracy … 
and facilitating access to scientific and technical knowledge and modern teaching 
methods … 
 
Article 1 provides that unless a nation’s legislation otherwise rules, a ‘child’ is under 18 
years of age. Article 3 provides that the ‘best interests of the child’ must be a primary 
consideration in all legislation, administration and court actions.  The CROC is a critical 
document not just in relation to the right to education but also as to the child’s rights in 
judicial and administrative proceedings.
337
 For example, Australia’s ratification of this 
Convention led to the changed terminology and re-conceptualised orders awarding 
responsibilities in the Family Court. ‘Residence’ and ‘contact’ orders derived from this 
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framework were contrasted with the parental ownership terms ‘custody’ and ‘access’ 
previously set out in the Family Law Act 1975 (Cth).338 
The agency UNESCO 
339
 is charged in Article 1(1) of its Constitution ‘to contribute to peace 
and security by collaboration among the nations through education, science and culture in 
order to further universal respect for justice, for the rule of law and for the human rights … 
affirmed …by the Charter of the United Nations’. Article 1(2) states that it is to collaborate 
with Member States in order to advance the mutual knowledge and understanding of 
peoples, to develop educational activities and to advance the ideal of equality of educational 
opportunity.
340
 UNESCO collaborates with committees charged with monitoring each of the 
Conventions related to the right to education (CADE, ICESCR, CROC, CEDAW, CERD, 
AMW).
341
 It has been noted that Article 13 of the ICESCR was drafted at the suggestion of 
the Director-General of UNESCO and that it drew on CADE in its terms.
342
 
 
There is an ‘inherent dualism’ in the right to education.343 According to Article 26 of the 
UDHR and Article 13 of the ICESCR education is intended to ensure ‘the full development 
of the human personality’ and it is also directed towards ‘the strengthening of respect for 
human rights and fundamental freedoms.’ Therefore education is both a human right in itself 
and an indispensable means of realising other human rights.
344
  
 
In the lead up to the ICESCR the United Nations General Assembly proposed a single 
International Covenant on Human Rights. However, concerns were observed about the 
differing nature of civil and political rights on the one hand and socio-economic rights on the 
other.
345
 Two covenants were drafted; the International Covenant for Civil and Political 
Rights (‘ICCPR’)346 and the ICESCR. The ICCPR covers most of the civil and political 
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rights enshrined in the UDHR such as the right to life, to a fair trial, to freedom from torture 
and slavery, freedom of expression, freedom from arbitrary arrest and freedom of conscience 
and religion. It has been pointed out that the right to education straddles the ICCPR and the 
ICESCR.
347
 On the one hand government obligations to establish free schools and provide 
for parental choice between private and public schooling represents the civil and political 
content of the right. The right to receive an education, on the other hand is a socio-economic 
right.
348
 Australia agreed to be bound to the Optional Protocol to the ICCPR 349. This means 
the United Nations Human Rights Committee is able to hear complaints from those who 
claim that the Australian Government has violated their civil and political rights. However, 
the Committee’s findings are not enforceable.  
 
It is clear that the international community has recognised education as an important basic 
human right for the last 60 years. Despite this, as Paul Hunt, a member of the Committee on 
Economic, Social and Cultural Rights pointed out in his General Observation concerning 
Article 13 of the ICESCR:  
The Committee is very aware that for millions of people throughout the world, 
exercising the right to education remains a faraway objective that keeps moving 
further away.
350
  
 
In April 2000 at the World Education Forum in Dakar, Senegal delegates of 180 nations, 
including Australia, adopted a plan of action previously set by the Jomtein Conference in 
1990 for 2000.
351
 That earlier plan was extended until the year 2015 in order to achieve the 
objective of guaranteeing ‘quality primary education that is compulsory and free for all 
children’352. The 2000 collective commitment affirmed that basic education is a fundamental 
right which is also the key to personal, social and sustainable development. It reaffirmed that 
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‘every person shall be able to benefit from an education designed to meet their basic needs in 
the best and fullest sense of the term’. The nations agreed: 
 
7. We hereby collectively commit ourselves to the following goals: 
… 
(ii) ensuring that by 2015 all children, particularly girls, children in difficult 
circumstances and those belonging to ethnic minorities, have access to and complete 
free and compulsory primary education of good quality; 
… 
(vi) improving all aspects of the quality of education and ensuring excellence of all 
so that recognised and measurable learning outcomes are achieved by all, especially 
in literacy, numeracy and essential life skills. 
8. To improve these goals, we the governments… [and other bodies] represented … 
pledge ourselves to: 
… 
(viii) create safe, healthy, inclusive and equitably resourced educational 
environments conducive to excellence in learning with clearly defined levels of 
achievement for all; 
(ix) enhance the status, morale and professionalism of teachers; 
 
Similarly the United Nations Millennium Declaration resolved to ensure by 2015 that 
‘children everywhere’, will be able to complete full primary schooling.353 
Accordingly, if the right to education is examined as it is set out across the UDHR, ICESCR, 
CROC and the Dakar Education for All (‘EFA’) Framework, at least ten propositions 
emerge: 
 Elementary/primary education should be free and compulsory.354 
 Education should be directed to the full development of the human personality and 
strengthening respect for human rights and fundamental freedoms.
355
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 Education should promote tolerance among nations, racial, ethnic and religious groups 
and further the activities of the UN for peace.
356
 
 Illiteracy should be eliminated.357 
 Conditions to promote excellence in learning should be provided.358 
 Modern teaching methods, improving teaching conditions and enhanced professionalism 
of teachers should be provided.
359
 
 School discipline should be administered consistently with the dignity of the child.360 
 Safe and healthy educational environments should be created.361 
 Inclusivity of education should be ensured.362 
 Schools should be equitably resourced.363 
 
4.3      Right to education in the United Kingdom 
 
In so far as United Kingdom jurisprudence remains persuasive in Australian law,
364
it is 
pertinent to examine those authorities in developing the right to education. The experience of 
the Human Rights Act 1998 (UK) in particular may provide guidance for the interpretation of 
the Charter of Rights and Responsibilities 2006 (Vic) (‘Victorian Charter’) and the Human 
Rights Act 2004 (ACT).365 In the United Kingdom the status of the right to education has 
been affirmed not only by domestic legislation but also by decisions of the European Court 
of Human Rights. The European Convention for the Protection of Human Rights and 
Fundamental Freedoms (‘ECHR’) was adopted by the Council of Europe on 20 March 1952 
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in the wake of World War II and its atrocities.
366
 The European Court of Human Rights (‘Eur 
Court HR’) was established by Article 19 of the ECHR to ensure the observance of the 
Convention by States Parties. 
Campbell and Cosans v The UK367 concerned the tension between parents’ rights to educate 
their children according to their philosophical convictions (Article 13(3) ICESCR and 
Article 5 (1) CADE) and the child’s right to be educated. The applicant parents had children 
enrolled in Scottish state schools where corporal punishment was administered. One of the 
children refused to submit to the punishment and was suspended. He was denied readmission 
when his parents refused to accept the right of the school to administer corporal punishment. 
The Eur Court HR considered Article 2 of the First Protocol to the European Convention for 
the Protection of Human Rights and Fundamental Freedoms 
368(‘First Protocol’) which also 
refers to the right of parents to ensure their child’s education conforms to their religious and 
philosophical convictions. The Court interpreted Article 2 as including the parents’ right to 
decide whether their child should or should not be subjected to corporal punishment. 
Therefore in not promising to refrain from corporal punishment the Local Education 
Authority contravened the parent’s convictions and thus violated Article 2.  The Court stated 
that ‘philosophical convictions’ must not conflict with the ‘fundamental right of the child to 
education’.369 The Court referred to the leading case on the content of Article 2, the Belgian 
Linguistic Case (No 2)370 where it was held that Article 2, albeit expressed in negative terms 
– ‘no person shall be denied the right to education’- undoubtedly enshrined a right.371 
 
The UK Human Rights Act 1998, which came into force in October 2000, did not directly 
incorporate the ECHR
 
directly into United Kingdom law. However Articles 1, 2 and 3 of the 
First Protocol (the rights to property, education and free elections) are incorporated in 
section 1(1)(b) and 1(2). Section 2(1) requires courts to take into account the jurisprudence 
of (inter alia) the European Court and (former) Commission of Human Rights when 
determining a question which has arisen in connection with a Convention right.
372
 Under 
section 3, the courts must interpret legislation as far as possible compatibly with Convention 
                                                     
 
366
 4 November 1950, Rome; The UK was the first state to sign the Convention on 8 March 1951 and 
to ratify it with effect from 23 September 1953. 
367
 (1982) 4 EHRR 293. 
368
 20 March 1952, Paris. 
369
 (1982) 4 EHRR 293, 305. 
370
 (1968) 1 EHRR 252. 
371
 Ibid 280. 
372
 The Commission was abolished by Protocol 11 which entered into force on 1 November 1998. 
 84  
 
rights.
373
 Section 6 states that it is unlawful for a public authority to act incompatibly with a 
Convention right. By force of s 6 public bodies are open to challenge for breaching such 
rights as the right to education. The range of new causes of action against public bodies was 
seen as potentially very wide.
374
 
After the United Kingdom Act came into force, the English Court of Appeal decided D v 
East Berkshire Community Health NHS Trust375 which involved three child welfare cases. 
One of the children involved was found to be owed a duty of care where an incorrect 
diagnosis of sexual abuse by a hospital paediatrician led to the father and brother of the girl 
being prevented from visiting her in hospital. In overruling X (Minors) v Bedfordshire 
County Council 376 on this point, Lord Phillips of Worth Matravers in the Court of Appeal 
stated:  
[G]iven the obligation of the local authority to respect a child’s Convention [ECHR] 
rights, the recognition of a duty of care to the child on the part of those involved 
should not have a significantly adverse effect on the way in which they perform their 
duties.
377
 
 
On the other hand, the claims by the parents having suffered psychiatric injury due to the 
false allegations were dismissed by the House of Lords in J D v East Berkshire Community 
Health NHS Trust and others.378  
 
In what has been regarded as a high point of ECHR influence in English jurisprudence, 
the Eur Court HR considered the case of Osman v UK.379 The Osmans brought an action 
against the police who had failed to protect the plaintiff and his family from another person 
who had previously threatened them with violence. The plaintiff was injured and his father 
was killed by the third party.  The English Court of Appeal in Osman v Ferguson380 applied 
Hill v Chief Constable of West Yorkshire381 to find the police owed no duty of care because 
of policy reasons. As a result, the European Court of Human Rights held Article 6 of the 
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ECHR (protecting the right of access to courts to determine civil rights and obligations) to 
have been breached. Because English law failed to recognize the possibility of a cause of 
action, this was held to be tantamount to granting police a blanket immunity from civil 
liability for operational errors. The Osmans were awarded damages in the Eur Court HR. 
The later case of Z v United Kingdom 382 although demonstrating a retreat from this 
interpretation of Article 6 did not overrule Osman.383  
 
More recently in the House of Lords Ali (FC) v Headteacher and Governors of Lord Grey 
School384 concerned a student who was charged along with two others with setting fire to his 
school. While the investigation was underway Ali was excluded and work was sent home. 
After the prosecution was discontinued the principal invited the parents to discuss Ali’s 
return to school. The family did not attend the meeting and did not contact the school for 
four months. During this time the head teacher removed Ali from the school roll and advised 
the parents of this by letter. The father then wrote to the principal seeking his son’s 
reinstatement but was advised that no places were left. The school advised him to contact the 
nearest secondary school which he did. Later, Ali brought an action under Article 2 of the 
First Protocol to the ECHR: ‘No person shall be denied the right to education’ for the period 
when he was aged 13-14 and excluded from the school after the statutory period. The School 
Standard and Framework Act 1998 (UK) contained an exclusion code (since amended) 
which provided that a head teacher could exclude a pupil either permanently or for a fixed 
period of up to 45 days on disciplinary grounds only. After this period the school was either 
to readmit the student or decide to exclude him permanently. The school did neither since the 
circumstances were not strictly disciplinary but rather precautionary. Lord Bingham held that 
the inadequacy of the law contributed to the school’s breach.385 His Lordship held that the 
Convention provided no right to education of a particular kind or quality, other than that 
prevailing in the state: 
 
There is no Convention guarantee of education at or by a particular institution. There 
is no Convention objection to the expulsion of a pupil from an educational institution 
on disciplinary grounds, unless (in the ordinary way) there is no alternative source of 
state education open to the pupil…The test … is … have the authorities of the state 
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acted so as to deny to a pupil effective access to such educational facilities as the 
state provides for such pupils?
386
 
 
The conclusion was that the school had not denied effective access because work was 
provided, referral was made to an education provider and a meeting was arranged to discuss 
readmission.
387
 
 
4.4 Right to education in Australia 
 
4.4.1   The status of international instruments in domestic law 
 
The Australian Constitution does not refer directly to an education power. The States and 
Territories are therefore left to legislate for education.388 However, section 51 (xxix) of the 
Constitution has been held to permit the Australian Parliament to use the external affairs 
power to import international treaties which may override State and Territory rights.
389
 The 
UDHR is recognised in Schedule 3 of the Australian Human Rights Commission Act 1986 
(Cth) (‘AHRC’) (formerly the Human Rights and Equal Opportunity Commission Act). 
However, despite the recognition and ratification of this and other international instruments, 
the Australian Government has not enacted them in federal legislation.
390
 It has been noted 
that whereas the Racial Discrimination legislation was implemented in the States using  
s 51(xxix), the CROC has not been similarly incorporated.
391
 However, each State and 
Territory has enacted various child protection and discrimination statutes.
392
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The 2009 Report of the Australian National Human Rights Consultation Committee 
(‘NHRCC’) recommended that the definition of ‘human rights’ in AHRC be expanded to 
include eight relevant international instruments.
393
 Chapter 5 will examine in further detail 
Australia’s legislative and policy measures to implement its right to education obligations. 
 
The status of international obligations was considered by the High Court in Minister of State 
for Immigration and Ethnic Affairs v Ah Hin Teoh.394 That case concerned a Malaysian 
citizen in Australia on a temporary entry permit who married an Australian woman with four 
children. The couple then had three children of the marriage and Teoh applied for resident 
status. While his application was in process he was convicted on six counts of heroin 
importation and was sentenced to imprisonment. The Immigration Review Panel rejected 
Teoh’s application for reconsideration of the decision to refuse the grant of resident status 
because he failed the character requirements for permanent residency. The Full Federal 
Court unanimously allowed Teoh’s appeal and the Minister appealed unsuccessfully to the 
High Court.  
 
In the High Court Mason CJ and Deane J stated: 
The critical questions to be resolved are whether the provisions of the [CROC] 
Convention are relevant to the exercise of the statutory discretion and, if so, whether 
Australia’s ratification of the Convention can give rise to a legitimate expectation 
that the decision maker will exercise that discretion in conformity with the terms of 
the Convention.
395
 
 
Their Honours held ratification by Australia of the CROC was a positive statement by the 
executive of the country to the world and to Australian people that the executive government 
and its agencies would act in accordance with the terms of the CROC. That positive 
statement was an adequate foundation for a legitimate expectation that the executive 
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government and its agencies would act in conformity with the CROC and treat the best 
interests of the children as a primary consideration.
396
 The Minister’s delegate had not 
demonstrated that the best interests of the children had been given primary consideration. It 
was clear that Teoh’s criminal record and thus the question of his good character was the 
delegate’s primary consideration. 
[If] a decision-maker proposes to make a decision inconsistent with a legitimate 
expectation, procedural fairness requires that the persons affected should be given 
notice and an adequate opportunity of presenting a case against the taking of such a 
course. So, here, if the delegate proposed to give a decision which did not accord 
with the principle that the best interests of the children were to be a primary 
consideration, procedural fairness called for the delegate to take the steps just 
indicated.
397
 
 
Their Honours observed that international treaties do not form part of Australian law unless 
the provisions of the treaty have been validly incorporated into our municipal law by statute, 
the foundation for this principle being the separation of powers. Treaties are made by the 
Executive in the exercise of its prerogative power whereas the making and alteration of law 
falls within the province of Parliament.
398
 However, their Honours found the relevance of 
ratified international instruments in statutory interpretation and in the development by the 
courts of the common law.
399
 Judicial development in this regard must not be ‘a backdoor 
means of importing an unincorporated convention into Australian law’ but ‘pursued 
cautiously’ in keeping with traditional principles hitherto observed in the development of the 
common law by reference to statutory policy and statutory materials.
400
  
 
Teoh was considered in Re Minister for Immigration and Multicultural Affairs; Ex parte 
Lam.401 There the Vietnamese applicant had his visa cancelled in circumstances where he 
was jailed for trafficking in heroin. In this case his two Australian born children were living 
with relatives, their mother had repartnered and had no contact with the children. Lam was 
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engaged to be married to a woman who evidenced her desire to care for the children. Lam’s 
argument was that the Minister failed to accord procedural fairness/natural justice to him in 
that, after notifying him that contact was being sought with the carers of the children to 
assess the possible effects upon them of the cancellation of his visa, and thus building in 
Lam a legitimate expectation, the Minister by his delegate made no attempt to contact the 
carers. Further, by reason of the failure of the Minister to carry out his announced intentions, 
a relevant primary consideration, namely the best interests of the children, was not properly 
taken into account. 
 
The court unanimously dismissed Lam’s appeal. McHugh J (who had dissented in Teoh) and 
Gummow J stated: 
The judgments in Teoh accepted the established doctrine that [unenacted 
international] obligations are not mandatory relevant considerations attracting 
judicial review for jurisdictional error.  The curiosity is that, nevertheless, such 
matters are to be treated, if Teoh be taken as establishing any general proposition in 
this area, as mandatory relevant considerations for that species of judicial review 
concerned with procedural fairness. The reasoning which as a matter of principle 
would sustain such an erratic application of ‘invocation’ doctrine remains for 
analysis and decision.
402
 
 
Their Honours found that there was a reasonable expectation arising from the delegate’s 
letter but that failure to meet that expectation did not found a case of denial of natural 
justice.
403
 The notion of ‘legitimate expectation’ they said, is used to focus attention on the 
content of the requirement of natural justice.
404
 The concern is with the fairness of the 
procedure adopted rather than the fairness of the outcome. Here, the matters which the letter 
proposed to investigate had been canvassed in other documents. In other words, natural 
justice had been accorded to the matters concerning the children. In Teoh the Minister’s 
delegate had stated that the primary consideration was of the applicant’s criminal activity.  
 
Hayne J, citing the decision in Teoh stated: 
[F]urther consideration may have to be given to what was said in Teoh about the 
consequences which follow for domestic administrative decision-making from the 
ratification (but not enactment) of an international instrument.  Those questions need 
not be answered in this case.  For present purposes, it is enough to say that even if 
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the Department's letter engendered some relevant legitimate expectation, departure 
from it, where it is accepted that neither the expectation nor departure from it 
affected the course which the applicant pursued, gives no ground for relief.  He was 
afforded a full opportunity to be heard…. Unlike Teoh, this was not a case where the 
course of decision-making could be said to have diverged from any announced 
policy to be taken into account in making the relevant decision.
405
 
 
The outcome of Lam was found by some commentators to weaken the authority of Teoh.406 
A decision of the Administrative Appeals Tribunal overturned the Social Security Tribunal’s 
finding which had relied on a legitimate expectation based on Australia’s ratification of the 
ICESCR.
407
 In February 1997 the Minister for Foreign Affairs, the Attorney General and the 
Minister for Justice made a joint statement, The Effect of Treaties in Administrative Decision 
Making. The then Australian Government stated that the development in Teoh was not 
consistent with the proper role of Parliament in implementing treaties in Australia, that it is 
for the Australian parliaments to change Australian law to implement treaty obligations, and 
that the act of entering a treaty does not give rise to legitimate expectations in administrative 
law.
408
 However, Commonwealth legislation was not enacted to this effect.  
 
Lam, as observed by Hayne J in the extract above, can be distinguished on its facts from 
Teoh. It may be argued that the criticisms of Teoh by the court in Lam do not go far enough 
to overrule the earlier decision.  
 
In Al-Kateb v Godwin409 a majority of the High Court held that there was no place for 
consideration of international law if there was no ambiguity in the legislation to be applied. 
McHugh J
410
 cited Polites v The Commonwealth 
411
as authority for the rule that so far as the 
language of a statute permits, it should be interpreted and applied in conformity with the 
established rules of international law, but that the implication of the rule of international law 
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must give way where the words of the statute are inconsistent with the implication.
412
 Kirby 
J, in dissent, stated:  
 
[O]pinions that seek to cut off contemporary Australian law (including constitutional 
law) from the persuasive force of international law are doomed to fail. [Footnote 
omitted.]
413
 
 
Whether international treaties ratified by Australia but not incorporated into Australian law 
can give rise to a legitimate expectation that the government and its agencies, including 
courts, will take into account treaty obligations remains open to continuing debate.
414
 The 
Joint Standing Committee on Treaties (‘JSCOT’) has stated that whether or not Australia is 
legally bound to consider international treaties in its administrative decisions, there is a 
moral obligation to do so in some circumstances.
415
It is argued that the right to education is 
one of those circumstances. 
 
The influence of human rights treaties has been regularly acknowledged in other Australian 
decisions. The ICCPR was seen as having an influence over Australia’s domestic law in 
Mabo v Queensland (No2).416 The European Court of Human Rights’ decisions have been 
described by Kirby J as having had a ‘profound impact’ in Australia.417 Cases such as 
Minister for Immigration & Multicultural & Indigenous Affairs v Al Masri,418 and Attorney-
General (Cth) v “Kevin and Jennifer”419 referred to European Court cases as providing 
‘useful glimpses’ and being ‘helpful’ in considering issues.420 Osman v United Kingdom421 
discussed above, has been treated as identifying relevant issues in Australian decisions 
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concerning refugees.
422
 Accordingly, the ‘cautious pursuit’ of judicial development, 
foreshadowed by the High Court in Teoh, has established the influence of human rights 
treaties in Australian decisions. 
4.4.2 Australian States’ human rights legislation 
 
By the time the ACT Human Rights Act 2004 was passed, its provisions had been 
considerably watered down to remove reference to social and economic rights.
423
 The 
Victorian Charter of Human Rights and Responsibilities which came into force on 1 January 
2007
424
 drew on both the UK Human Rights Act 1998 as well as the ACT Act and New 
Zealand Bill of Rights Act 1990. The Victorian Government preferred a limited set of human 
rights taken from the ICCPR rather than expanding them to include economic, social and 
cultural rights such as the rights to education, housing and health.
425
 Both Acts are ordinary 
Acts of Parliament like those in New Zealand and the United Kingdom rather than 
entrenched constitutional Bills of Rights such as the United States Bill of Rights, the 
Constitution of the Republic of South Africa 1996 (Chapter 2, Bill of Rights) and the 
Canadian Charter of Rights and Freedoms426 At least 40% of Victorians argued for the 
inclusion of rights to food, education, housing and health.
427
 The Victorian Consultation 
Committee decided ultimately that only those civil and political rights with broad support 
should be included.   
 
However, both the ACT and Victorian Acts allow for evolution. The Victorian Consultation 
Committee saw the Charter as only the first step in the protection of human rights in 
Victoria. This was one reason why it rejected the entrenched rights model such as that of the 
United States.
428
 Because the ACT Human Rights Act 2004 was the first in Australia it has 
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been argued that it was inevitable that it would be only a tentative start on the protection of 
human rights.
429
 Whatever its limitations, it is seen as demonstrating the growing influence 
of human rights protection models.
430
 Both the ACT Act and The Victorian Charter are 
subject to mandatory reviews; for example, s 44 of the Charter states that the Attorney-
General is to examine matters such as whether additional human rights such as those in the 
ICESCR should be included. As noted by Professor Williams
431
 the Victorian Charter was 
not inserted into a system where human rights had been previously ignored. However, the ad 
hoc use of human rights principles has now been replaced by a serious and legitimate system 
of protection. As the human rights Acts evolve, a right to education may be included.
432
 
 
Section 38 of the Victorian Charter makes it unlawful for a ‘public authority’ to act in a way 
that is incompatible with a human right or, in making a decision, to fail to give proper 
consideration to a relevant human right. Section 38 was based on Section 6 of the UK 
Human Rights Act 1998 which makes it unlawful for a public authority to act incompatibly 
with a Convention right. Section 6(3)(a) of the UK Act expressly includes courts and 
tribunals in the category of public authorities.
433
 Therefore it has been argued any court 
deciding a case must do it compatibly with the ECHR even when the parties before it are 
both private. This is described as the ‘horizontal effect’.434 It has been argued that the 
‘vertical effect’ also allows this, that is, even if the Act can be found only to apply to actions 
against states (‘vertically’).435 Here the Drittwirkung der Grundrechte (third party effect of 
basic rights) has been held to apply. This principle, derived from German constitutional law, 
has resulted in states being held in breach for failing to provide individuals with legal 
protection against rights violations by other individuals.
436
 An example of a Drittwirkung 
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case is Young, James & Webster v UK.437 The complainant British Rail employees were 
dismissed for refusing to join the favoured union. British Rail was a nationalised company at 
the time and thus a ‘private individual’. The UK as respondent was found to be in violation 
of the complainant’s right to freedom of association because, although British Rail was not 
an organ of the state, the domestic legislation in force at the time had made lawful the 
treatment of the employees. 
 
The horizontal effect argument seems to have been anticipated in the ACT Act and the 
Victorian Charter by the exclusion of courts from the definition of public authority in s 4. 438 
The Victorian Charter may also have precluded the Drittwirkung effect from applying to 
independent schools in its note to s 4:  
 
A non-government school in educating students may be exercising functions of a 
public nature but as it is not doing so on behalf of the State it is not a public 
authority for the purposes of this Charter. 
 
Unless each future State and Territory statute copies the exclusion, the operation of 
Drittwirkung may permit private defendants such as non-government schools to be caught by 
the legislation.
 439
 
 
4.5  How would a statutorily prescribed right be interpreted?  
 
The High Court has recognised the applicability of the Vienna Convention on the Law of 
Treaties rules of treaty interpretation in Australia440 and held that treaties should be given a 
broad, contextual interpretation ‘unconstrained by technical rules of [domestic] law, or by 
[domestic] legal precedent considering the objects and purpose of the treaty’.441 It is 
legitimate to seek assistance from the jurisprudence of specialist international courts, 
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tribunals and specialist UN Committees when interpreting treaties.
442
 Should a right to 
education be framed in State or Federal legislation, the interpretation of the right in the 
UDHR, ICESCR, CROC and other relevant instruments in other common law countries will 
be legitimate persuasive sources for courts to observe. 
 
In New Zealand, Attorney-General v Daniels443 considered the status of the right to 
education. There the Education Act 1989 s 3 states that every person … is ‘entitled’ to free 
enrolment and free education at any state school. The content of the stated right to education 
contained in the Education Act was discussed by Baragwanath J in the High Court and by 
the Court of Appeal. A group of special needs students argued that the closure of a special 
school discriminated against them and breached the New Zealand Bill of Rights Act 1990 and 
the Human Rights Act 1993 (NZ). Baragwanath J regarded the right to education as a 
substantive right whereas the Court of Appeal said there was no general right to education 
enforceable by individual students. Rather, the Court held those rights to be: 
 
essentially those specifically established by and under the legislation which … do in 
themselves provide for regularity and system and are designed to ensure appropriate 
quality’.444  
 
In other words the right is a narrow procedural right. The Court noted that schools have 
‘duties correlative to the students’ statutory rights’ and those general rights are capable of 
legal enforcement.
445
 In the lower court Baragwanath J found that while it is the function of 
the Crown to determine the content of the education, it is the Court’s responsibility to ensure 
that the adequacy of the education does not fall below certain minimum levels. He said this 
was a justiciable issue which could be determined with the help of expert evidence. On the 
other hand the Court of Appeal pointed to systems of review such as trustees’ reports, 
Education Review Office and independent reviews and seemed to imply that judicial 
scrutiny was thereby rendered inappropriate. The court found ‘suitability an uncertain 
premise that may prove difficult for judges’.446 It has been argued that the Court of Appeal’s 
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decision leaves considerable room for debate and that judicial review is a hollow remedy.
447
 
Ryan suggested the Court of Appeal’s purported distinguishing of Phelps’ case448 was 
ineffective and noted that the finding of a duty of care in Phelps’ case depended to a large 
degree on a basic right to educate on which it could rest.
449
 
 
In Australia, the question remains whether these statutorily prescribed rights are to be 
interpreted as containing substantive rights (as preferred by Baragwanath J in Daniels) or 
merely procedural rights (as limited by New Zealand’s Court of Appeal). Lord Clyde in 
Phelps found the administrative review measures inadequate in that they failed to provide 
students with redress.
450
 In relying on these parallel measures in New Zealand to imply 
judicial scrutiny was unnecessary, the Court of Appeal in Daniels was out of step with the 
House of Lords. Hence it is argued that in Australia a statutory prescribed right to education 
should be regarded as a substantive right. 
 
Many contributors to the Australian NHRCC process raised the issue of the right to 
education.
451
 The Report recommended that the Federal Government ‘conduct an audit of all 
federal legislation, policies and practices to determine their compliance with Australia’s 
international human rights obligations, regardless of whether a federal Human Rights Act is 
introduced.’ It recommended the Federal Government should then amend legislation, 
policies and practices as required, so that they become compliant’.452   
 
The Committee heard submissions in favour of a human rights Act that applies uniformly 
across Australia, to Federal, State and Territory laws and the relevant public authorities. The 
main reason for this approach is that the Act would cover many of the human rights concerns 
that affect the day-to-day lives of most Australians. For example, the States and Territories 
are responsible for most areas of criminal law, as well as service delivery in the areas of 
education, transport, health, policing and housing.
453
 Constitutional difficulties which were 
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raised during the consultation process were seen as obstacles to the Committee formally 
recommending a uniform model.
454
 In April 2010, the Australian Government provided its 
response to the Report in the Australian Human Rights Framework 2010. This development 
did little to alter the status quo.
455
 Framing an Australian Human Rights Act needs to 
establish the right to education as a substantive right and its enforcement a justiciable issue. 
 
4.6 A right to adequate education 
 
It is necessary to expand on the content of the right to education to provide a standard against 
which Australia’s laws and policies can be evaluated. ‘Adequate’ is chosen as the most 
suitable descriptor in that its use has been featured in judicial consideration of educational 
negligence in the United States,
456
 the United Kingdom,
457
 and more recently in the context 
of a discrimination decision in Australia.
458
 The Macquarie Dictionary defines ‘adequate’ as 
meaning ‘equal to the requirement or occasion; ‘fully sufficient, suitable or fit’. It therefore 
covers the differing needs in differing jurisdictions: what may be adequate for the 
requirements of teaching basic literacy in one culture may be inadequate for the requirements 
of another. For example, the disabled plaintiff in Turner v Department of Education and 
Training (‘Turner’s case’) was found to have needed a full time teacher’s aide to give her 
adequate educational assistance in subjects including English to provide equal opportunity 
with her contemporary Australian peers.
459
 On the other hand, one classroom teacher may be 
seen as facilitating an adequate right to education to forty children learning basic English 
literacy in a school in the Solomon islands.
460
 
 
Adequacy is implicit in the right to education as a basic right and as a means of realising 
other human rights. The education must be adequate to the task of teaching those skills 
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needed for comprehending, reading and writing about the human condition. An adequate 
education is essential for those who cannot make their own decisions.
461
 As noted in section 
1.4 above other descriptors such as a ‘good’ and ‘proper’ appear in some instruments and 
judgments.
462
 As a baseline standard ‘adequate’ is adopted here rather than ‘reasonable’, in 
the sense of education needing to be adequate to impart basic skills (and special skills in 
certain areas). Also as noted in section 1.4, the vast body of legal interpretation attaching to 
the term ‘reasonable’ make its adoption problematic. In addition, as discussed in section  
7.4.4 (f), the plea of ‘reasonableness’ more accurately should be used to refer to a 
government’s defence to a challenge that an economic, social or cultural right has been 
breached.
463
  
 
The term ‘acceptable’ has been used in United Nations documents with a similar meaning as 
‘adequate’.464 However, ‘acceptable’ begs the question- acceptable to whom? Various 
education experts may not find a method strictly acceptable but the end product may be 
adequate in teaching a child to read and write, or use a javelin, or reach a beginner’s level in 
Indonesian. In General Comment 13 the CESCR makes ‘acceptability to students and 
parents’ subject to minimal standards set by the State:  
 
[T]he form and substance of education, including curricula and teaching methods, 
have to be acceptable (eg relevant, culturally appropriate and of good quality) to 
students and, in appropriate cases parents; this is subject to the educational 
objectives required by article 13 (1) [of the ICESCR] and such minimum educational 
standards as may be approved by the State.
 465
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Where the State has determined minimum educational standards these will be the starting 
point for determining adequacy. For example the Australian Disability Standards for 
Education 2005466 may meet the CESCR requirement of acceptability but, as in Turner’s 
case, adequacy was not fulfilled in the plaintiff receiving the assistance of only a part-time 
teacher’s aide. 
It is also important not to require States to conform to an overall ‘acceptability’ standard in 
the sense of ‘global convergence’.467 The outcomes of education must be adequate for the 
nation’s culture and needs rather than subject to standardisation as against the Anglo-
American model. Commentators observe that schooling under the Anglo-American model is 
seen to have as a central purpose the production of human capital within a nation, regarded 
as necessary for the nation’s competitiveness within the global economy.468 An overall 
standard described as ‘acceptable’ might be in danger of importing a global or Anglo-
American meaning.
469
   
 
In the United Kingdom, Lord Hobhouse used the term ‘proper education’ in Re L (a minor 
by his father and litigation friend).470 The case concerned a student’s reinstatement under 
conditions of isolation after his exclusion for assaulting a fellow student. In dismissing the 
student’s appeal, the House of Lords referred to the balancing act required of the headmaster 
to ensure the safety and wellbeing not only of L but of the remainder of the school 
population. Lord Hobhouse stated: 
It is a truism that one or two disruptive pupils can prevent the remainder from 
enjoying their right to a proper education; the assertion of a liberty by one may 
involve, for others, the denial of their rights [emphasis added].
471
 
 
Hence the adequacy of the remaining students’ education was a consideration equally to be 
weighed with the adequacy of L’s education upon re-instatement. It was not merely the 
safety aspects which fell to be considered.  Lord Hobhouse noted concerning L’s complaint: 
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[A]t the start the actual complaint was not about reinstatement or non-reinstatement 
but about reintegration into the general life of the school and what would be the 
effect upon his GCSE results of the quality of the education which he would 
receive.
472
 
 
So if L’s GCSE results were important, so too were the results of the remaining students. A 
duty to educate the troubled student had to be balanced with the duty to educate his peers. 
 
Similar statements can be found in Australian decisions dealing with the rights of disabled 
students. Purvis v New South Wales 473 concerned whether a student’s behaviour difficulties 
at school constituted part of his brain injury disability for the purposes of the Disability 
Discrimination Act 1992 (Cth). The Federal Court had found the symptoms were not part of 
his disability and that the school could lawfully exclude him without discriminating against 
him on the ground of his disability under s 22 of the Act. The High Court in dismissing the 
appeal held that the behaviour was part of his disability but the school was required to 
consider the other pupils and staff.  
Gleeson CJ stated: 
In the light of the school authority's responsibilities to the other pupils, the basis of 
the decision cannot fairly be stated by observing that, but for the pupil's disability, he 
would not have engaged in the conduct that resulted in his suspension and expulsion. 
The expressed and genuine basis of the principal's decision was the danger to other 
pupils and staff constituted by the pupil's violent conduct, and the principal's 
responsibilities towards those people. 
474
 
In the course of his judgment Gleeson CJ discussed the influence of the CROC: 
Section 12 of the Act, which addresses the sources of Commonwealth power to 
enact the legislation, refers, in connection with the external affairs power, to 
particular treaties, and generally to "matters of international concern". Those matters 
include the rights of disabled people in general, and disabled children in particular. 
In the context of the present case, they also include the rights of the other children in 
the school. Article 3 of [CROC] requires State Parties to undertake to ensure the 
child such protection and care as is necessary for his or her well-being. Article 19 
obliges State Parties to take all appropriate legislative, administrative, social and 
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educational measures to protect the child from all forms of physical violence. The 
present case illustrates that rights, recognised by international norms, or by domestic 
law, may conflict. In construing the Act, there is no warrant for an assumption that, 
in seeking to protect the rights of disabled pupils, Parliament intended to disregard 
Australia's obligations to protect the rights of other pupils [emphasis added].475 
His Honour also referred to the coherence argument to find a compatible reading of the 
Department’s obligations under Education legislation with the Disability Discrimination Act 
1992 (Cth).476  
In disability discrimination cases the term ‘full potential’ has been used as a yardstick. Hurst 
v State of Queensland 477 concerned deaf students who claimed that the decision of 
Education Queensland not to supply them with instruction in Auslan, a sign language distinct 
from signed English, amounted to indirect discrimination. The Full Federal Court upheld the 
appeal of one of the students, holding that without Auslan she was compromised in her 
ability to reach her full potential.478  The court held: 
A hearing impaired child may well be able to keep up with the rest of the class, or 
"cope", without Auslan. However, that child may still be seriously disadvantaged if 
deprived of the opportunity to reach his or her full potential and, perhaps, to excel.
479
  
and later: 
A disabled person’s inability to achieve his or her full potential, in educational 
terms, can amount to serious disadvantage. In [the student’s] case, the evidence 
established that it had done so.
480
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However, for the purposes of this thesis, the phrase ‘full potential’ is not used to describe the 
standard required in the implementation of the right to education. The courts
481
 and the 
legislature
482
 have used the phrase in the context of providing conditions such as to enable 
the student to reach or achieve their full potential. This aspiration suggests other factors 
being present in the student’s educational environment such as positive (or at least not 
detrimental) parental and home influences. It has not been used in the sense of a guarantee of 
producing the student’s full potential. Hence, by contrast, requiring ‘adequacy’ places the 
responsibility solely on the educational bodies to an attainable standard. 
 
An inclusive education provides a disabled student with the skills of coping in a mainstream 
environment and is widely seen as being better for the student in terms of self- esteem.
483
 It 
is also a means of lifting the disabled student’s horizons to achieving a higher standard than 
might be expected in a special school setting. At the end of formal schooling it is expected 
that the disabled student will therefore merge more fluidly into the world at large. It cannot 
be argued for a less than profoundly disabled student that a special school will be adequate 
for his or her needs should the parents desire a mainstream education for their disabled child. 
The disabled student is seen as having a right to an adequate education. The Disability 
Standards of Education 2005 (Cth) give disabled students the right to enroll in an 
educational institution on the same basis as a student without a disability, and the right to 
‘reasonable adjustments where necessary’.484 Flowing from this, it can be argued that the 
mainstream non-disabled student also must have an adequate education.  
 
Some cases which have dealt with an argument for a human right to education have held that 
any available school of appropriate school age level is enough. Those cases have found that 
any state facility being available in the area is enough to meet the state’s duty to provide 
education. In Aboriginal Students Support & Parents Awareness Committee Traeger Park 
Primary School v Minister for Education, Northern Territory of Australia 485 (‘Treager 
Park’) it was accepted that a school dominated by Aboriginal students having targeted 
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courses empowered the students. However, the Commission found it was not discriminatory 
of the state to close down the school because the students were able to enroll in other state 
schools, albeit those with a majority of non-Aboriginal students. The Commission 
considered it significant that the other available schools had specific education facilities and 
services for Aboriginal children. In addition the Northern Territory school curriculum was 
designed with a large proportion of Aboriginal children in mind. 
 
Parents and experts argued that the culturally appropriate curriculum of Treager Park was a 
more efficient education of Aboriginal students. Commissioner W J Carter held:  
 
The human right to education and training is one thing; the form in which the right 
may be enjoyed or exercised is something different. If the ‘act’ [under s9(1) Racial 
Discrimination Act 1975 (Cth)]  has the effect that the right to education and training 
is denied or impaired it is unlawful…[If] the form is which education is provided is 
different…that is not prima facie unlawful unless it can be established that the 
altered form…is such as to effectively nullify or impair the enjoyment or exercise of 
the right on an equal footing with others.
486
 
 
The Commissioner found that the ‘act’ of closing the school and transferring the students did 
not have this effect. Similarly in the English case Ali (FC) v Headteacher and Governors of 
Lord Grey School (‘Ali (FC)’)487 where a student who had been charged with setting fire to 
the school was excluded but provided with work sent to his home, the school was held not to 
have denied the excluded student access to educational facilities. In that case readmission to 
another school was also provided. 
 
Traeger Park and Ali (FC) appear to be authorities for the proposition that any local state 
school may suffice to meet the right to education for Aboriginal students and excluded 
students. However, critics of the Traeger Park decision point to the specific needs of 
Aboriginal and other cultural groups and argue that human rights legislation should take 
these into account.
488
 The Commissioner’s decision is seen as counter-productive for the 
purposes of taking into account the children’s particular needs.  
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It might be argued to be consistent with Traeger Park and Ali (FC) that a special school 
should be enough to meet the state’s duty to a disabled student. It is after all a local school 
available for enrolment and equipped with curriculum materials. However, it is widely 
accepted that the special school does not provide the environment conducive to developing 
the less than seriously disabled child’s social skills and future prospects. The Traeger Park 
case may well have been decided differently had there not been special services for 
Aboriginal children in surrounding schools. Implicit in the Commissioner’s decision was the 
curriculum quality in the available Northern Territory schools which included Aboriginal 
history. The Aboriginal children transferred from Traeger Park were not going to be 
deprived of an adequate education. 
 
Deficiencies in a mainstream school may also affect any child’s skills and prospects. The 
deficiencies may be in the absence of school resources, poor teaching, exclusion of students 
or in the failure to adapt to the challenges in educating the children of refugees. If the 
disabled student and the Aboriginal student have a right to an adequate education so too 
should the non-disabled and non-Aboriginal student.  
 
4.7 A duty to provide adequate education 
 
Any discussion of the human right to an adequate education prompts an examination of the 
interrelation of rights and duties. If a moral claim to a human right is made, the claim has no 
meaning unless a moral duty exists in another.
489
 If rights are correlatives of duties,
490
 then 
finding a human right to an adequate education leads to a duty to educate adequately. John 
Austin asserted that: 
Every right supposes a duty incumbent on a party or parties other than the party 
entitled. Through the imposition of that corresponding duty, the right was conferred. 
Through the continuance of that corresponding duty, the right continues to exist. 
491
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Against this it has been argued that a general right is only a ground of claim rather than a 
licence to infer what ought to be done. At best, it is an obligation which is defeasible in some 
cases by various pleas and excuses.
492
   
In the specific context of education some argue against those who find rights and duties to be 
correlatives.
493
 Wringe placed a right to education as being sometimes a right conferred on 
individuals by governments and sometimes a welfare right. He considered welfare rights to 
be one of three types of moral rights, that is, those which do not need to be conferred to be 
enjoyed. The other two moral rights he regarded as being general rights of freedom, and 
special rights such as rights of restitution and reparation for damage and injury.
494
 From this 
it could be argued that where the right to education is conferred by law, then if we accept the 
critics of Austin’s formula, it is at least a ground of claim. At best, if we accept Austin’s 
formula, the right carries with it a duty incumbent on another party.  
 
Although explicit affirmations of the right to education did not appear until later, by the 18
th
 
century there had developed a foundation for an obligation to be imposed on states.
495
 The 
1703 case of Ashby v White 496 is authority for the proposition that a plaintiff who has a right 
should have a remedy.  Holt CJ stated: 
If the plaintiff has a right, he must of necessity have a means to vindicate and 
maintain it, and a remedy if he is injured in the exercise or enjoyment of it; and 
indeed it is a vain thing to imagine a right without a remedy; for want of right and 
want of remedy are reciprocal.
497
  
 
The finding for the plaintiff by Holt CJ (in dissent) was upheld in the House of Lords. 
Although concerning a claim related to the right to vote, Holt CJ’s proposition has been 
referred to with approval (in different contexts) for three centuries since. For example, in the 
eighteenth century it was applied by Lord Chief Justice Willes in an action concerning the 
enticement and detention of a wife by her lover until her death to the detriment of her 
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husband.
498
 In the nineteenth century it was applied in a case involving the rights of a 
fisherman to dredge for oysters.
499
 The twentieth century case of Constantine v Imperial 
Hotels500 concerned a West Indian cricketer who was refused entry to a London hotel. Birkett 
J applied Ashby v White in finding Constantine’s right to accommodation violated and a 
remedy thus afforded by the law.
501
  
 
In Australia, Griffith CJ referred to Holt CJ’s dictum in the ‘Union Label Case’ in 1908.502 
The plaintiff brewers objected to the Union’s registration of a ‘workers trademark’ under the 
Trade Marks Act 1905 (Cth) as they were thus prevented from using their own similar 
trademark. His Honour stated that in the absence of statute the brewers had the right to offer 
their goods for sale without having to publish to the world any statement as to who they have 
employed in their production.
503
 More recently Spender J stated obiter dicta in Carson v 
Minister for Education (Qld) 504 that ‘legally rights are correlatives of duties.’ Justice Kirby 
referred to Ashby v White and Holt CJ’s dictum in APLA Ltd and others v Legal Services 
Commissioner (NSW).505 His Honour, in dissent, stated that the amended Legal Profession 
Regulation 2002 (NSW), prohibiting the advertising of legal services in relation to personal 
injury, attempted to prevent the activities of the plaintiff lawyers in such a way as to injure 
members of the public in the exercise or enjoyment of their rights conferred by federal law, 
and in the access of persons to federal courts and tribunals for the vindication of such rights.  
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The notion of a duty of the state to educate children arose after the time of the American and 
French Revolutions, promoted as a means of sustaining the egalitarian ideals of the 
revolutions.
506
 John Stuart Mill later wrote in 1869 that the state should require and compel 
the education of every citizen.
507
 The United Stated Supreme Court declared education to be 
the most important function of the state in Brown v Board of Education of Topeka.508 As 
noted above, the ICESCR of 1966 held the state to be the main actor for implementing the 
right to education. In 1979, the Conference on the Legal Protection of the Rights of the Child 
(Warsaw) set out in Principle 4 that ‘the duty to provide the means of education … falls in 
the first place on the State.’509 
 
The lead up to CROC and the subsequent impact of the Convention was the high point in 
establishing the state’s historical duties to the child. The Children Act 1989 (UK) reframed 
parental ‘rights’ as ‘responsibilities’ and reconceptualised children as persons to whom 
duties are owed, rather than as minors over whom power is exercised.
510
 As noted above, 
Australia’s ratification of the CROC led to a similar change in terminology (although the 
Full Family Court firmly stated that the ‘best interests of the child’ was certainly no more 
powerful than the paramountcy of the ‘welfare of the child’).511 
 
The Family Law Act 1975 Section 60B as amended by the Family Law Reform Act 1995 
(Cth) states: 
(1) The objects of this Part are to ensure that the best interests of    
children are met  by… 
(d) ensuring that parents fulfil their duties and meet their 
responsibilities, concerning the care welfare and development of 
their children. 
(2) … 
(a) children have the right to know and be cared for by both 
parents… 
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(b) children have a right to [spend time with parents and other 
significant carers] 
… 
            (e) children have a right to enjoy their culture… 
 
It has been noted that following these developments in the area of family law, welfare 
professionals such as teachers are now more accountable for their decisions in relation to 
children.
512
 However, the nature and substance of the state’s duty to educate is still unclear. 
In the United Kingdom the Education Acts from 1944 onward gave the Local Education 
Authorities a duty to provide services.
513
 Section 8 of the 1944 Act sets out a statutory duty 
to provide sufficient schools in the area. Recent House of Lords decisions such as Re L 
include statements concerning the ‘duty to educate.’ Lord Hobhouse observed in that case: 
The responsibility of teachers and the head teacher are owed to the body of pupils as 
a whole not merely to an individual pupil in isolation. The duties, including the duty 
to educate and to preserve safety, are underpinned by the more basic duty to 
maintain discipline. This is a duty of each teacher within his sphere of activity and of 
the head teacher overall. Part of the duties of the head teacher is punishment in 
support of the maintenance of discipline.
514
 
 
In Australia the Education Act 1990 (NSW) s 4, Education Act 2004 (ACT) s 7(1) and 
School Education Act 1999 (WA) s 3 all refer to the ‘right’ to an education. Victoria’s 
Education and Training Reform Act 2006 refers to all Victorians having ‘access to high 
quality education’.515 Jackson and Varnham noted that the principles set out in the current 
State Acts demonstrate the philosophy that the state has a responsibility to provide a free and 
accessible education system while the parent has a responsibility to ensure that the children 
attend.
516
 Unlike the United Kingdom Act, the word ‘duty’ does not appear. Queensland’s 
Education (General Provisions) Act 2006 states under section 5 that the objects of the Act 
include: 
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(1) (a) to make available to each Queensland child or young person a high-quality 
education that will – 
(i) help maximize his or her potential; and 
(ii) enable him or her to become an effective and informed member 
of the community… 
 
Education legislation of Tasmania, South Australia and Northern Territory
517
 do not mention 
either a right to education or duty to educate. 
 
Section 1.2.3 of Victoria’s 2006 Act states: ‘Nothing in sections 1.2.1 or 1.2.2 [which 
includes having access to education] gives rise to, or can be taken into account in, any civil 
cause of action.’ As has been observed it is incongruous that children are compelled to attend 
school yet there is no legal compulsion to educate them.
518
 
 
It is argued that the absence of the word ‘duty’ in the education legislation may not act as a 
future bar to finding an actionable duty to educate. In addition to the High Court’s statements 
in Purvis519 as to the school authority’s ‘responsibilities’, contemporary community values 
have strengthened the requirement of a duty to provide an adequate education.
520
   
  
4.8 What should a human right to adequate education entail? 
 
4.8.1 The 4 - As of adequacy 
 
Having established the right to an adequate education it is necessary to set out the practical 
dimensions comprised in the standard. As noted above, Article 2(1) of ICESCR instructed 
States to take steps towards the progressive realisation of the obligations under the treaty. 
‘All appropriate means including the adoption of legislative measures’ are to be used. 
General Comment 3 notes in relation to this provision that in fields such as education, 
legislation may be indispensable.
521
 In addition the CESCR interprets the phrase ‘by all 
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appropriate means’ in its full and natural meaning as including judicial remedies with respect 
to rights which are considered justiciable by the national legal system.
522
 Therefore 
legislative measures should exist with regard to the right to education, and judicial remedies 
should exist if the right is considered justiciable. Tomaševic noted that the conceptualisation 
of the right to education has not advanced as far as providing an answer to the question: 
when is the right to education realized.
523
 However, it is possible to find essential elements of 
the right against which the progress made towards its realisation may be measured. 
 
The ‘4-A’ components of the right to education have been referred to since the United 
Nations’ General Comment 13 of 1999.524 This states that for education to be adequate it 
must be available, acceptable, accessible and adaptable. The 4-As are not meant to be 
definitive, 
525
 but serve as a useful checklist of the dimensions of adequacy.  
 
Education must be ‘available’ in terms of facilities, teachers and resources; ‘acceptable’, that 
is, relevant, appropriate and of good quality, in a safe and democratically disciplined 
environment; ‘accessible’ physically, educationally and economically; and ‘adaptable’, 
meaning flexible and catering to students’ circumstances in a changing society. 
 
Aspects of education provision need to meet each of the 4-As that apply. Many aspects such 
as gender parity, for example, need to meet all of the 4-As. Schooling must be available to 
both sexes, accessible to both, acceptable in having non-discriminatory methods and 
materials and adaptable to the needs of both sexes. On the other hand, some aspects of 
education provision are strictly relevant to only one or two ‘A s’. For example, physical 
access to buildings for children with a disability is relevant to only accessibility and 
adaptability. 
In addition to the 4-As there are the Maastricht Guidelines which set out the government 
obligations considered necessary to ensure the 4-As are met.
526
 Under a human rights 
framework, governments have the obligation to use the maximum resources that are 
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available to ensure the right to education.
527
 They must ensure that education meets the basic 
learning needs of all students.
528
 They must guarantee equity and non-discrimination in 
education in class, race, gender, sexual orientation, language, immigration status, disability 
or other factors.
529
 Governments are also instructed by the Maastricht Guidelines to monitor 
the right to education and provide remedies when the rights of students or parents are 
violated. They are also to guarantee effective participation of parents, students and broader 
civil society in decision making. 
4.9   Availability 
  
The first of the 4-As of the right to adequate education concerns availability. There must be 
an adequate number of school buildings, trained teachers receiving competitive salaries, and 
teaching materials to meet the needs of all students. In well-resourced countries such as 
Australia it is also expected that there should also be libraries, computers and information 
technology available for all.
530
  
 
Articles 13(2)(a) of ICESCR and 28(1)(a) of CROC require primary education to be free and 
compulsory. Where it is not universal, free and compulsory, a plan with a reasonable time 
frame must be developed (ICESCR Article 14). There is also an obligation to take concrete 
steps towards achieving free secondary and higher education (ICESCR Article 13(2)(b)(c)). 
As noted earlier, the international community has also made pledges to meet the terms and 
objectives of Education for All (EFA).
531
 These include ensuring that by 2015 all children 
have access to free and compulsory primary education. Every country in the world, except 
the USA and Somalia, is obligated by international human rights instruments to ensure free 
and compulsory primary education.
532
 While progressive realisation of the right to education 
is part of that obligation, commentators have observed that there is no global commitment to 
finance free and compulsory education internationally.
533
 This approach to education funding 
is seen to stem from the influence of World Bank policy and its conditions for loans and debt 
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relief which consider free public services for all ‘financially unsustainable’.534 In developing 
countries 35% of the cost of education is privately funded whereas in developed countries 
the figure is 8%.
535
 A significant contrast can be seen in military spending: it has been 
estimated that there are 150 soldiers for every 100 teachers in the world.
536
 
 
The availability component includes the issue of teacher’s conditions because they affect 
recruitment numbers and the length of teachers’ service in district placements.537 Under 
General Comment 13 trained teachers must receive domestically competitive salaries and 
have the right to organise and bargain collectively. The social and economic situation of 
teachers cannot be separated from their availability. Teachers’ employment conditions will 
also influence the standard of graduates attracted.
538
 However since education is by nature 
labour intensive, salaries and related costs make up a large part of education budgets and are 
therefore frequently targeted when cuts are imposed.
539
 OECD figures in 2003 showed that 
salaries for teachers in lower secondary education with 15 years of teaching experience had 
declined compared to the GDP per capita in all OECD countries, with only three 
exceptions.
540
 
 
The ILO/UNESCO Recommendation concerning the Status of Teachers (‘Status of 
Teachers’) provided in Article 115: 
Teachers' salaries should: 
1. reflect the importance to society of the teaching function and hence the 
importance of teachers as well as the responsibilities of all kinds which fall upon 
them from the time of their entry into the service; 
2. compare favourably with salaries paid in other occupations requiring similar or 
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equivalent qualifications;
541
 
 
The 2003 CEART Report found that many governments in Africa were experimenting with a 
range of schemes to recruit volunteer and community teachers,
542
 a practice which violates 
the principles laid down in Articles 11 to 14 and 19 to 21 of the Status of Teachers relating to 
teachers’ training and remuneration. Article 13 states: 
Completion of an approved course in an appropriate teacher-preparation institution 
should be required of all persons entering the profession. 
Article 20 provides: 
Fundamentally, a teacher-preparation program should include: 
1. general studies; 
2. study of the main elements of philosophy, psychology, sociology as applied to 
education, the theory and history of education, and of comparative education, 
experimental pedagogy, school administration and methods of teaching the 
various subjects; 
3. studies related to the student's intended field of teaching; 
4. practice in teaching and in conducting extra-curricular activities under the 
guidance of fully qualified teachers. 
 
Not only should teachers have the right to organise and bargain collectively but teachers' 
organisations should be consulted in determining educational policy. Article 9 of the Status 
of Teachers provides: 
Teachers' organisations should be recognised as a force which can contribute greatly 
to educational advance and which therefore should be associated with the 
determination of educational policy. 
The lack of consultations with teacher organisations in many countries is clearly a violation 
of Article 9.
543
 
School facilities and teacher numbers are central to the availability of education. For 
example, the Indian Supreme Court in State of Maharashta v Vikas Sahebrao Roundale and 
Others544 affirmed the power and responsibility of the state to ensure that educational 
institutions conform to ‘minimum standards’: safety, water, sanitation or qualifications of 
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teachers. Without meeting such standards, the Court declared those schools would be 
unacceptable and require intervention. In another case the Eur Court HR held that there had 
been amongst others a violation of Article 2 of Protocol No 1 (right to education) in respect 
of Greek Cypriots living in northern Cyprus in so far as no appropriate secondary-school 
facilities were available to them.
545
 The Court found that closure of Greek language 
secondary schools in these circumstances amounted to a denial of the right to education.  By 
contrast in R v Inner London Education Authority, ex parte Ali546 the English High Court 
examined the duty of a local education authority to secure sufficient places at school for all 
children within the compulsory school age where children were deprived of primary 
education because of a shortage of teachers. The Court held that the authority did whatever 
was in its powers to rectify the unavailability of education and was thus not in breach of its 
statutory duty.  
More recently in R (on the application of Katrina McDougal) v Liverpool City Council547 
Liverpool City Council found that there was a vast surplus of places in its secondary schools 
in one area of Liverpool and decided to reduce the number of schools in this area from four 
to three. The school selected for closure had the worst academic results and the highest 
predicted number of future vacancies of the four schools. The Council agreed to provide free 
bus travel for the displaced pupils and their siblings to and from the most similar comparable 
school, which was also a co-educational and non-faith school under three miles away. Silber 
J found no breach of Article 2 of the First Protocol in these circumstances. A comparable 
school was available where the students were likely to achieve better academic results.
548
 In 
passing his Honour noted the United Kingdom’s reservation to Article 2 of the First Protocol 
as expressed in Schedule 3 Part II of the Human Rights Act 1998 (UK): 
that, in view of certain provisions of the Education Acts in the United Kingdom, the 
principle affirmed in the second sentence of Article 2 is accepted by the United 
Kingdom only so far as is compatible with the provision of efficient instruction and 
training, and the avoidance of unreasonable public expenditure.
549
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In addition to instances of schools and teachers not being available, there have been a 
number of cases testing the right to education in the event of a student’s suspension or 
expulsion from school. The argument was unsuccessful in Re L550where the student had been 
merely isolated after his return from suspension. It was also unsuccessful in Ali (FC) v 
Headteacher and Governors of Lord Grey School551 because, although the students had been 
expelled, the Court found alternative sources of state education were available.  
 
In a Dublin case, two boys were expelled just before their final examinations because they 
were caught smoking marijuana at a party held in a licensed public bar. The plaintiffs sought 
judicial review on the basis of a denial of natural justice and that their constitutional right to 
education had been interfered with. Kearns J of the Irish High Court did not rule on the right 
to education claim but held the automatic expulsion was a denial of natural justice. The 
defendant school was ordered to hear the plaintiff’s address a week later and without legal 
representation. In passing His Honour observed: 
Once a Court decides that a school has in general terms been fair I would take the 
view that it should not lightly interfere with the autonomy of the school or do 
anything which might have the effect of damaging its capacity to discipline its 
students, given that the school, with its vast experience and knowledge of its pupils, 
usually knows best.  … In the same way as the Courts extend deference to expert 
tribunals, it seems to me much the same sort of consideration demands that the Court 
should be extremely slow to intervene in cases of this nature.
552
 
His Honour found ‘something inherently offensive’ in school authorities having to thrash out 
discipline problems with parents in the presence of legal representatives and that this should 
be a last resort.
553
 
Similarly in An Application by JR17 (‘JR17’)554 Weatherup J applied Ali (FC) v Headteacher 
and Governors of Lord Grey School to rule that a student’s suspension pending investigation 
of several allegations by female students did not deprive him of his right to education under 
Article 2 of the First Protocol of the ECHR. In JR17 the judge found the rules of procedural 
fairness also applied to merely precautionary, as opposed to disciplinary suspensions, and 
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hence reasons were to be given to the parents as to the gist of the information adverse to the 
student, and an opportunity be made to reply. Weatherup J found the home tuition provided 
to be adequate even though the student only collected the work once and did not return any 
for marking. As in Re L 555 the judge was concerned to balance the rights of all students: 
 
The applicant refers to the best interests of the child principle and in the 
circumstances of the applicant's precautionary suspension there were the best 
interests of several children to be considered by the school and the Board, which I 
am satisfied governed their considerations.
556
 
 
The component of availability also encompasses the issue of gender disparity.
557
 Education 
must be available to both boys and girls. This can mean co-educational (inclusive), single 
sex, or integrated (where girls are enrolled in established boys’ schools or vice versa).558 
Parental choice in some cultures prompts segregated education and in others co-education is 
preferred. Some countries see compulsory education as the means to increase girls’ 
education.
559
 The Millennium Declaration commits States to ensure that gender disparity is 
eliminated at all levels of education by 2015.
560
 Measures are required which address the 
underlying issues that lead to inequality of access rather than a narrow investment in girls’ 
education.
561 UNESCO’s 2007 Report recommended that States undertake a review of 
existing legislation to ensure that no direct or indirect discriminations in the law impede the 
right to education for all children.
562
 It recommended legislative action to protect children 
vulnerable to discrimination such as eliminating States’ laws that allow girls to marry before 
the compulsory school-leaving age, or that allow differences in school-leaving ages and 
numbers of years of compulsory education for girls and boys. Similarly it suggested that 
girls’ school attendance can be encouraged by increasing the involvement of women and 
recommended a statutory obligation to ensure that women make up a given proportion of the 
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schools’ governing bodies.563 The Report found girls’ right to education, for example, can be 
achieved more effectively if measures are also implemented to address freedom from 
discrimination, protection from exploitative labour, physical violence and sexual abuse, and 
access to an adequate standard of living.
564
 It restates the accepted view that the right to 
education is instrumental in the realisation of other rights. Research is cited, for example, 
that one additional year of schooling for 1,000 women helps prevent two deaths in 
childbirth.
565
 
 4.10 Acceptability 
 
In this context, the component means ‘curricula and teaching methods must be acceptable, 
relevant, culturally appropriate and of (good) quality.’566 Subject matter must not be biased 
by ethnocentric perspectives. Non-discriminatory teaching material, teaching methodologies 
that respect the person, competent teachers and a democratic school environment have been 
listed as parts of this element.
567
 Schools must also meet standards for health and safety and 
discipline must not violate the dignity of the child. Some of these elements overlap with the 
accessibility component.  
 
4.10.1 Quality of education 
 
Acceptability is harder to improve than accessibility.
568
 Improving quality in education takes 
time, and the outcomes of reform do not appear in easily measurable data such as numbers of 
schools might demonstrate availability, or building modifications might include the disabled. 
Therefore it is more difficult to build national alliances of interest groups for long term, 
seemingly obscure benefits.
569
 Raising the quality of education requires a broad, systemic 
approach sustained by political support and backed by sufficient investment to sustain key 
policy interventions, even if allocations to specific improvements are modest.
570
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Not only quantitative data needs to be included in assessing the right to education but also 
qualitative data as to educational content and pedagogical approaches. It is not enough that 
children go to school but the quality of education received must be acceptable. Education 
must be pluralistic, non-discriminatory, safe, of ‘quality’ and taught by professional 
teachers.
571
 To be pluralistic education must guarantee parents the right to ensure the 
religious and moral education of their children conforms to their own convictions.
572
 To be 
of ‘quality’ education should first have relevant aims. A typical analysis of curriculum 
content divides it into having a global or local focus and containing values education or 
cognitive skills.
573
 Balancing the mix is essential for an acceptable education. Too much 
global focus may result in insufficient attention to local relevance. The curriculum must take 
into account the child’s immediate needs. Too much emphasis on cognitive development at 
the expense of values education may ignore the need to prepare the child for responsible life 
in a free society.
574
 Similarly, omission of global focus may leave the child without career 
options beyond the immediate community. It may fail to place the child’s education into 
historical context and neglect to introduce the principles of human rights education. 
 
‘Quality education’ has a specific meaning in this context. According to UNESCO’s 
Associated Schools Network: 
Quality education is a vast field covering every aspect of the education spectrum 
from content to methodology, from the role of the teacher to the capacity of learners, 
from assessment to educational materials, from scholastic results to the overall 
development of children and young people.
575
 
 
Four content areas have emerged as priorities for good practices in education according to 
the Network: inclusive education; education for sustainable development; education in 
support of intercultural dialogue; and human rights education. UNESCO’s Guidelines for 
Inclusion define inclusion as:  
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a process of responding to the diversity of all learners by increasing participation and 
reducing exclusion within and from education. Inclusive education involves changes 
in content, approaches, structures and strategies and a conviction that it is the 
responsibility of the regular system to educate all children.
576
 
 
Inclusive education is discussed in more detail below as part of the components of 
accessibility and adaptability. Resolution 59/237, declaring the Education for Sustainable 
Development Decade for 2005-2014, was adopted in December 2002 by the United Nations 
General Assembly. The Decade aims to enhance sustainable skills and behaviour, and 
encourage the solution to challenges that stand in the way of sustainable development. The 
third content area, Education in Support of Intercultural Dialogue derives from the United 
Nations Year of Dialogue among Civilizations, which was declared in 2001. In that year the 
UNESCO General Conference adopted the Universal Declaration on Cultural Diversity 
which proclaimed that ‘[C]ultural diversity is as necessary for humankind as biodiversity is 
for nature’.577 The fourth content area was initially recognised by the World Program for 
Human Rights Education, which was proclaimed by the United Nations General Assembly in 
2004. The first phase of the program to 2009 was dedicated to the integration of human 
rights education into the primary and secondary school systems.
578
 Human rights education 
entails the learning and practice of human rights by using a combination of cognitive, 
creative and innovative approaches. Human rights education promotes a rights-based 
approach to education and should be understood as a process that includes ‘human rights 
through education’ and ‘human rights in education’.579 
 
As part of education being non-discriminatory and inclusive, education must be acceptable 
for the purposes of teaching both genders. States have (controversially) reviewed curricula 
and textbooks to eradicate stereotyped gender roles. Countries such as Thailand, the 
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Philippines, Romania, Burkina Faso, Tunisia, Colombia and Nicaragua have reviewed 
teaching materials to eliminate sex-based stereotypes.
580
  
 
4.10.2  Quality of teaching 
 
The manner in which knowledge, competencies and values are transferred is as important as 
the content.
581
  The quality of teaching is widely accepted as a major factor in influencing a 
child’s education. Its influence is seen as ‘vital’ and ‘the crucial variable’ by many 
commentators.
582
 The ILO/UNESCO Recommendation concerning the Status of Teachers 
pointed out that States should not be satisfied with mere quantity (of schools and teachers) 
but should seek also to improve quality.
583
 The qualifications and ability, along with the 
human, pedagogical and technical qualities of individual teachers will influence the learning 
experience. It has been widely accepted by researchers that even when there are significant 
differences in learners’ backgrounds, teachers can exert a powerful influence in raising levels 
of achievement.
584
 In addition the status of the profession reflects the importance of 
schooling in a community.
585
  
 
4.10.3   Basic learning needs 
 
                                                     
 
580
 CEDAW Report, 25 February 1998, discussed in Duncan Wilson (2003). 
<http://portal.unesco.org/education/en/files/25755/10739919851Human_Rights/> at 6 July 2012. 
581
UNICEF Annual Report (1999) in Hénaire (2000).   
582
 For example: OECD, Education and Training Policy; Teachers Matter: Attracting Developing and 
Retaining Effective Teachers (2005), 26 
<http://www.oecd.org/document/52/0,3746,en_2649_39263231_34991988_1_1_1_1,00.html> at 6 
July 2012;The status of teachers: An Instrument for its improvement: the International 
Recommendation of 1966, § 4; Athena Vongalis-Macrow, ‘I, Teacher: agency in globalised 
education’ (Paper presented at the International Education Research Conference, Sydney, 2005); 
UNESCO, Education for All (2005) 152; Bob Lingard, ‘Testing Times: The need for new intelligent 
accountabilities for schooling’ (2009) (24) Professional Magazine 15. 
583
 Joint Commentaries (1984) Art 10:7. 
584
 Crahay (2000) and others in UNESCO, Education for All (2005) 152; See the NSW government’s 
recent measures to enforce minimum standards for student teachers including stricter entry standards, 
literacy and numeracy tests and reviews of classroom management education, reported in Ferrari, 
Justine, ‘NSW raises bar for new teachers’, The Australian, 6 March 2013 
<http://www.theaustralian.com.au/higher-education/> at 19 July 2013. 
585
 Ibid 30. See also Wilson (2003): in Lagos, Jakarta and Sao Paulo, bus drivers earn more than 
teachers. 
 121 
 
Although all levels of education have been dealt with by international instruments, it is 
primary education that is emphasised as the essential stage.
586
  Primary education is seen as 
underpinning the success of a society in that every year of primary education increases a 
person’s productivity and reduces their dependence on social resources.587 In addition, 
because the state compels children to attend, human rights safeguards have been directed at 
compulsory education.
588The World Declaration on Education for All 1990 defined primary 
education (in Article 5) as schooling which is the main delivery system for the basic learning 
needs of children outside the family. Basic learning needs are defined in Article 1 as: 
essential learning tools such as literacy, oral expression, numeracy, and problem 
solving) and the basic learning content (such as knowledge, skills, values, and 
attitudes) required by human beings to be able to survive, to develop their full 
capacities, to live and work in dignity, to participate fully in development, to 
improve the quality of their lives, to make informed decisions, and to continue 
learning. 
Early primary school level literacy is the yardstick often used to measure whether basic 
learning has taken place.
589 
Not only is literacy a critical tool for the mastery of other 
subjects but research has shown that if a student has reading difficulties at end of first year 
there is a very high probability (up to 90 %) of encountering difficulties at secondary 
level.
590
 The cognitive skills required to make informed choices as to basic health are also 
linked to levels of literacy
.591 
 
The language of instruction is important where bilingual cultures exist.
592
 Rather than 
delivering basic education in the national language which may be the second language for 
many children, it has been found to be more effective to educate in the mother tongue in 
early years. After four or five years (or less where appropriate) there is a transition to 
learning on the national or second language.
593
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4.10.4  Safety 
 
Acceptable education should be safe. Tied to the concept of safety is the requirement of 
adequate health standards. The link between health and learning is well established.
594
 There 
is now strong evidence that poor nutrition and health in early childhood severely affect 
cognitive development in later years. This points to the importance of good early childhood 
care and the school’s role in promoting good health and nutrition. At the most basic level, it 
was been found in some schools in Kenya that absenteeism was markedly reduced by school 
programs treating intestinal parasites.
595
 There is a lack of consensus about what constitutes 
‘school safety’.  Each country will have differing conditions of social order and security as 
well as differing priorities of concern. Nevertheless, an OECD report concluded that many 
countries expressed similar concerns in wanting to be safe from the following: 
 Accidents and injury. 
 Theft. 
 Bullying and intimidation. 
 Intrusion. 
 Sexual and racial harassment and intimidation. 
 Student violence and aggression against students and staff. 
 Vandalism and arson. 
 Group mobbing, extortion, drug or gang activities. 
 Violence by parents against students/staff 
 Violence by teachers and staff. 596 
 
In addition, situations of conflict and state emergency provide major challenges for 
education. In these circumstances education generally becomes a low priority. It is seen as 
important, however, to continue education where possible, in that it can provide stability and 
hope for children.
597
Acceptable education in this context includes learning activities that 
assist children to cope mentally and physically with stress, and content that fosters peace. 
Activities that promote a sense of safety and personal well-being include safe play, sport and 
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cultural events; lessons on health, nutrition and sanitation; communication and negotiation 
skills, and such specific safety information as mine awareness.
598
 
 
4.10.5  Discipline 
 
Standards of discipline form part of the quality and safety aspects of acceptability. Where 
discipline leads to exclusion from school, the availability component of schooling is at 
risk.
599
 CROC requires that school discipline be administered in a manner consistent with 
children's human dignity and other rights, such as children's right to be heard on matters that 
affect them.
600
 These rights apply to all children whether in government or independent 
schools. The CESCR has stated that corporal punishment is inconsistent with the ‘dignity of 
the individual’601 as written in the preambles to the UDHR, ICESCR and ICCPR. The UN 
Human Rights Committee has stated that corporal punishment violated the prohibition on 
torture, and cruel, inhuman or degrading treatment in Article 7 of ICCPR.
602
 The Committee 
has included ‘excessive chastisement’ in its interpretation of the prohibition.603 Campbell 
and Cosans v the UK 604 had found the imposition of corporal punishment by Scottish 
schools against the parents’ wishes to breach Article 2 of the First Protocol. In that case one 
of the students refused to submit to corporal punishment and was suspended, thus being 
deprived of an education. On the other hand, the later case of Williamson v Secretary of State 
for Education & Employment605 held the abolition of corporal punishment did not breach a 
Christian parent’s right. Elias J stated: 
 
[The claimants’ argument] is seeking to equate the non-administration of corporal 
punishment with its administration and to say both constitute a philosophical or 
religious conviction. In my judgment, as the European Court of Human Rights 
appears to have thought [in Campbell and Cosans v The UK], the two cannot simply 
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be equated in that way since the law is not neutral about the imposition of physical 
force…[A belief in corporal punishment] is not one of the articles of faith.606 
 
Therefore interpretations of the relevant treaties have found corporal punishment 
unacceptable and having no place in the provision of an adequate school education. 
 
4.11   Accessibility 
 
Education must be educationally, physically and economically accessible. There must be 
equal access for all to education, especially for the most vulnerable groups in society.
607
 
People who are disadvantaged or marginalised – including indigenous Australians, the 
homeless, ethnic and religious minorities, people with mental illness and disabilities, 
prisoners and asylum seekers are more likely to need government services such as public 
housing, social security, and health services.  
 
The socio-economically disadvantaged are also more likely to use state education systems. 
However, the disadvantaged and marginalised are less likely to be aware of their rights or to 
be in a position to enforce them.
608
 Accessibility includes physical access to school 
buildings, educational access in suitably designed teaching materials, as well as economic 
access — transportation, materials and any other basic costs must be affordable.609  
 
There must be an identification and elimination of discriminatory denials of access, both in 
curriculum and in infrastructure, and elimination of financial obstacles, such as fees and 
distance to travel.
610
 Further, it has been said that the education system can act as a ‘double-
edged sword’ which is able to reduce inequality and discriminatory practices in society but 
can also entrench them if no safeguards are in place.
611
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4.11.1 Educational access 
 
UNESCO has reported that as few as 5 per cent of the world’s disabled children complete 
primary education.
612
 This is in direct contradiction of the Millennium Declaration.613Article 
24 of the Convention on the Rights of People with Disabilities (‘CRPD’) commits the world 
to develop inclusive education. The concept of inclusivity or the goal of equal access to 
education for students with disabilities emerged in United States legislation in 1975 
614 
and in 
the United Kingdom’s Education Act 1981. 
 
Article 23.3 of the CROC 
615 
requires that children with disabilities be ensured access to 
education: 
Recognizing the special needs of a disabled child, assistance … shall be provided 
free of charge, whenever possible, taking into account the financial resources of the 
parents or others caring for the child, and shall be designed to ensure that the 
disabled child has effective access to and receives education, training, health care 
services, rehabilitation services, preparation for employment and recreation 
opportunities in a manner conducive to the child's achieving the fullest possible 
social integration and individual development, including his or her cultural and 
spiritual development. 
 
The Salamanca Statement is regarded as the starting point for the inclusion of disabled 
children in mainstream schooling.
616
 More than 92 governments including Australia and 25 
international organizations attended the World Conference on Special Needs Education: 
Access and Quality in Salamanca, Spain in 1994. The conference established the policy 
shifts required to promote the approach of inclusive education, enabling schools to serve all 
children, particularly those with special educational needs.
617
 Article 2 asserts that:  
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Regular schools with inclusive orientation are the most effective means of 
combating discrimination, creating welcoming communities, building an inclusive 
society and achieving education for all.
618
 
This was reaffirmed in 2000 by the World Education Forum meeting in Dakar which 
declared that Education for All must take account of the needs of the poor and the 
disadvantaged; these include working children, remote rural dwellers and nomads, ethnic and 
linguistic minorities, children, young people and adults affected by conflict, HIV and AIDS, 
hunger and poor health, and those with disabilities or special learning needs. The Forum also 
emphasised the special focus on girls and women. Since the CRPD, adopted in 2006, 
advocated for inclusive education, recent legislation to protect indigenous languages 
provides further international support for inclusive education.
619
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Inclusive education is defined as a process of addressing and responding to the diverse needs 
of all learners by increasing participation in learning and reducing exclusion within and from 
education.
620
 It involves changes and modifications in content, structures and policies. It 
means children with disabilities are to attend the same schools as those without disabilities. It 
is expected that schools change curricula, teaching methods and assessment methods to 
accommodate all children in achieving their potential.
621
 Rather than being a marginal 
adjunct to the mainstream education system, inclusive education looks to a transformation of 
the system to respond to the diversity of learners.
622
 The challenge is to develop a child-
centred pedagogy capable of successfully educating children with disabilities alongside 
children without disabilities.  
 
The European Agency for Development in Special Needs Education has developed 
indicators stressing, for example, that curriculum, program reform should be centred upon 
learning needs and not be content lead or driven.
623
 Inclusive education implies a shift from 
seeing the special needs child as a problem to seeing the education system as the problem 
that can be solved through inclusive approaches.
624
 Practising inclusive education is also a 
function of the component of adaptability. In that context it places the onus upon schools and 
teachers to accommodate disabled children, not just in ‘place’ but also in systems and 
programs.
625
 Disability should be specifically addressed through curriculum, textbooks and 
assessment which are developed in ways that make teaching and learning more inclusive. 
Teachers should be trained in special education needs. School administration should include 
inclusive education training in its budgeting and resource allocation process.
626
 
 
United Kingdom and Irish cases have tested the implementation of access to adequate 
education for disabled children, specifically children suffering from autism. Cronin (A 
Minor) v Minister for Education and Science & Ors627 concerned the provision of home 
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tuition for a child awaiting placement in a special school. The High Court of Dublin awarded 
the child a further 14 hours of specialist Applied Behaviour Analysis tuition per week 
beyond the 15 hours provided by the Education department. Justice Laffoy overcame the 
objection that she was interfering in the legislative and executive domain by reasoning that 
the relief granted merely extended a personally applied program which the Minister for 
Education and Science had already sanctioned. Her Honour noted that the claims were 
brought by the plaintiff under Ireland’s European Convention on Human Rights Act 2003 
and Education Act 1998. The Irish constitutional right to free primary education appropriate 
to the child’s needs had been recognised by the Irish Supreme Court in Sinnott v The 
Minister for Education628with the separation of powers constraints outlined in T D v The 
Minister of Education.629 
 
The adequacy of the education provision was emphasised in O' Carolan (A Minor) v 
Minister for Education and Science & Ors 630 by MacMenamin J. Here the plaintiff’s parents 
preferred the offered program of one school to another similarly adjacent to their home. The 
judge observed that any question as to the precise method of assessment would intrude upon 
the powers of the legislature and executive.
631
 His Honour stated: 
 
The first issue of principle is whether the state is obliged to provide a severely 
disabled child with the particular type of education and care that his parents choose, 
or whether the obligation upon the state is simply to provide a standard of care and 
education that is adequate from an objective perspective.
632
 
 
The plaintiff’s action was refused, the judge finding the offered school to be ‘adequate and in 
compliance with the [Minister’s] constitutional duties’.  
 
In O'C v Minister for Education & Science & Ors633 the judge found the Minister to have 
provided ‘appropriate education’ under the Education Act 1998 and the European 
Convention on Human Rights Act 2003, and made the distinction between the Minister 
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providing ‘for education’ and simply ‘providing education’. Peart J observed that as long as 
the Minister provides for appropriate education in funding and building, then the school’s 
Board of Management provides the running of the school and the hiring of teachers.
634
  The 
later United Kingdom Appeal case A v Essex County Council635 dismissed an appeal against 
the decision of Field J to deny relief concerning an autistic child’s home tuition for 18 
months. The child had demonstrated violent behaviour and was refused access to his school. 
The school sent home teaching materials for the period. Sedley LJ cited the trial judges’ 
decision in stating: 
 
[It] is clear from Lord Grey that a person of compulsory school age who has special 
educational needs has no right under A2P1 [Article 2 of the First Protocol] to be 
provided with an education of any particular type or in any particular school. 
Instead, the right is a non-absolute right not to be denied access to the education 
system operating in the UK.
636
 
 
The issue of gender parity in education arises primarily under the component of 
accessibility.
637
 The Convention on the Elimination of All Forms of Discrimination against 
Women (‘CEDAW’) commits States Parties to prohibit discrimination both de jure 
(formally) and de facto (substantively).
638
 In other words, States are not merely to enact and 
enforce laws but also to review the system of education in order to reveal, address and 
correct discriminatory patterns. Article 4(1) requires temporary ‘special measures’ 
(affirmative action) to redress discrimination which are to be rescinded upon achievement of 
equality.
639
 Some countries, including Australia have now found the opposite situation of an 
education system that is failing boys.
640
 
 
Millennium Development Goal 3 (2000) states that nations resolve to promote gender 
equality and empower women and to eliminate gender disparity in primary and secondary 
education. In fact, in 2006 an estimated 115 million children were out of school, the majority 
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of them (62 million) being girls.
641
 Clearly, a gender gap in education persists in many parts 
of the world and more needs to be done to address the special needs of girls. Cultural beliefs 
represent an impediment to gender equity. In many societies, customary practices result in 
girls’ education being viewed as less important than boys’ because girls are destined to 
marry and serve their families at home. For example a Telugu expression from South India 
says that ‘educating a daughter is like watering another man’s garden’.642 In some cases, 
parents view education as cultivating personal characteristics considered unfavourable to 
their daughter’s future marital prospects.643  
 
Another main group who are denied access to school are HIV/AIDS infected or affected (by 
a family member’s illness) children. In many countries these children are denied access to 
school or mistreated by teachers because of the stigma associated with the illness. Such 
treatment is usually the result of ignorance on the part of parents, teachers and community 
members. It is also exacerbated by schools that fail to ensure the inclusion of such children 
in any structural program. In many cases, children are taken out of school to care for their 
sick family members and those who attend school are shunned.
644
  
 
4.11.2 Economic access 
 
Low socio-economic communities have both cultural constraints and the lack of funds to 
give a high priority to the education of children. Fees impact particularly on girls in these 
cultures: where a family has to choose because of economic constraint in many cultures the 
education of girls is regarded as expendable.
645
 In addition children are expected to 
contribute to the family income. Working children comprise the largest group excluded from 
education.
646
 Under the right to education, clearly no child of compulsory school age should 
have full-time salaried work. According to the International Labour Organisation (ILO), an 
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estimated 218 million children are engaged in child labour, including 126 million performing 
hazardous work.
647
 Working is depriving these children of the opportunity to acquire the 
literacy and learning skills that they need to escape poverty. Many of the child labourers are 
working full-time and are denied their right to education, while others are working part-time 
to help their family and at the same time trying to go to school. Any type of full-time work 
can lead to fatigue and impaired intellectual development and is therefore inconsistent with 
the right to education.
648
  
 
India has long been cited as a nation having too many children at work. In recent years 
however, programs to rectify this record have been implemented in response to the nation’s 
commitment to the right to education. For example, the M Vekatarangalya Foundation 
(‘MVF’) which began in 1991, was established to address the problem of poor families using 
their children to earn an income from an early age. By 1998 more than 80,000 children from 
5 to 14 years old were sent to attend public schools due to the work of the MVF. The 
foundation first had to persuade parents that children should not be at work even though the 
parents would lose an income and employers would lose low cost labour. It was found that 
the poor families of Andhra Pradesh voluntarily removed their children from the labour 
market and enrolled them in school.
649
  
 
In addition to the problem of child labour is the reality of the physical distance to schools. 
Each day, millions of children in the developing world travel long journeys to their schools. 
This situation is most common in rural areas, with widely dispersed and low population 
density. In Mali for example, in the urban areas of Bamako, the enrolment rate exceeds 90% 
where distances to school average less than one kilometre. By contrast, where the average 
distance to school exceeds 7 kilometres, in areas such as Timbuktu, only 25% of children 
attend school.
650
 Researchers in Sierra Leone revealed that the second largest and most 
populated district in the country, Koinadugu, has only three primary schools and no 
secondary school, while distances from homes to school are long and the terrain is 
                                                     
 
647
 ILO, ‘The end of child labour: within reach: Report of the director General, International 
Labour Conference’, in Maastricht Graduate School of Governance (2006) 3. 
648
 R Ray and G Lancaster, ‘The impact of children’s work on schooling, Multi-country evidence 
based on SIMPOC data, ILO-IPEC Working Paper (2004).  
649
 UNICEF ‘The Situation of the World’s Children’ (1999) in Ramdane Babadji and Jean Hénaire, 
‘The Right to Education: Setting the Context’ (2000) World Association for the School as an 
Instrument of Peace, 10. <http://www.eip-cifedhop.org> at 6 July 2012. 
650
 K Watkins (2000) The Oxfam Education Report. 
 132  
 
difficult.
651
 Other research from Peru, Pakistan and Ghana shows that the provision of 
schools in the neighbourhood significantly increases school attendance.
652
  
 
4.11.3 Physical access 
 
Even if a child with disabilities is in school, there are often problems with physical access. 
Disabled children in developing countries have been reported as living several kilometres 
from schools where no ramps exist, and where disabled students have to climb staircases. 
Toilets can be located at a distance without any accessible routes to reach them. In many of 
these cases getting to school is also difficult, because few vehicles are accessible or have 
space for wheelchairs or other assistive devices. Drivers have been reported as accusing 
disabled people of wasting their time because they spend hours just getting from home to 
school and back again.
653
 
4.12 Adaptability 
 
Education must be adaptable to the needs of students ‘within their diverse social and cultural 
settings,’654 such as students from different class, racial and cultural backgrounds, students 
who do not speak the primary language of the school system, homeless students, students in 
foster care, and students with disabilities. Adaptability also imports the quality of flexibility - 
to accommodate the changing needs of technology and society.
655
 It is argued that together 
the 4-As inform the standard of adequacy implied in the right to education.  
 
To meet the requirement of adaptability education needs to demonstrate that it is evolving 
with changing needs and that it is flexible to meet the specific circumstances of students and 
local community features.
656
 For example, changes in technology must be observed, and the 
role of the teacher must adapt to accommodate social change. Education must also be 
flexible to enhance the schooling of pregnant girls, for example, and facilitate school 
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retention rates of these and of children with low socio-economic means who must work to 
assist their family.  
 
4.12.1 Information and Communications Technology (‘ICT’) resources and 
curriculum 
 
It has been observed that technologies such as informatics, biotechnology, nano-technology, 
neuro-technology and cognitive science are changing how society operates and that people 
must be educated to cope with these changes.
657
 ICT is a constantly improving field which 
can provide opportunities to enhance education delivery.  In particular it can enable remote 
learning via the internet and it also enables access to education about human rights.
658
 In 
itself ICT is highly adaptable to varying learning styles and it promotes international 
understanding by enabling users to communicate directly with diverse cultures. However, its 
updating and maintenance costs present potential difficulties.
659
 In addition, although the 
attitudes of school teachers are generally positive in regard to ICTs as teaching tools, there is 
the risk of a ‘technological reductionism’ that argues that by itself, access to technology 
results in an improvement in the quality of education.
660
 
4.12.2  Teachers’ adaptability 
Teachers must be able to adapt to the changing demands of society. Several decades have 
passed since the Recommendations Concerning Teachers noted that teachers and their 
organisations should participate in the development of new courses, textbooks and teaching 
aids.
661
 Technological and social changes have challenged the traditional context of school 
teachers characterized by rote learning, a ‘uni-directional transmission of information,’662 the 
passive delivery of externally imposed curriculum, and an individual rather than cooperative 
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working ethos. These aspects no longer address the needs of contemporary society.
663
 
Children and young people need to be prepared for unstable future employment with 
movement within and across occupations. The skills required to prepare for multiple careers 
are different from the traditional skills suited to the sole trade or profession. A greater 
understanding of the factors influencing student learning has also impacted on the role of the 
teacher. It is believed that family social and economic level, the cultural and education 
background of parents, school and classroom culture all influence student learning 
achievement, in addition to teacher performance.
664
 
 
Changes are also required in the position description of teachers for the future. Once viewed 
as professionals engaged in purely pedagogical-educational tasks and separate from 
education management and policy,
665
 teachers must now adapt the curriculum to the learners 
and feedback to the wider school structures. Because the ‘best interests of the child’ takes 
precedence over other interests, teachers must contribute to changing a system that does not 
work for the child. They must also realise that for various reasons they can impede 
development of the profession if flexibility is not continually observed.   
 
4.12.3 Pregnant students 
 
In many countries pregnant school girls are either forced to leave formal education, shamed 
into leaving voluntarily or at least not provided with any adjustments to accommodate their 
studies. In attempting to address this culture, the African Charter on the Rights and Welfare 
of the Child explicitly recognises the right of pregnant girls to continue their education ‘on 
the basis of their individual ability.
666
 Countries such as Kenya, Zambia, Botswana, Guinea 
and Malawi, now permit the re-entry of girls into formal education after pregnancy.
667
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However, this can be subject to a range of limitations such as refusing the pregnant girl to re-
enter the same school.
 
Practices vary widely, often due to pressure from parents of other 
students. A report from Sierra Leone in 2009 revealed that newly created village laws were 
imposed forcing school girls and male students who impregnate them to drop out of 
school.
668
 In that country only 17% of girls and 21% of boys attended secondary school at 
2007; 12% of girls were pregnant by the age of 15 and 40% by 18.
669
 
 
4. 13 Conclusion 
 
Not every facet of the 4As outlined here will be an urgent consideration in a developed and 
prosperous country such as Australia. The barriers to permitting pregnant girls to be 
educated in Australia, for example, may be economic and social, but they do not prevent the 
acceptance of pregnant girls into state education nationwide. Similarly, although economic 
access raises some issues in Australian education, the widespread practice of full time child 
labour is not one of Australia’s shortcomings.670 
 
It has been observed that it is very difficult to assess what beneficial impacts the 
implementation of human rights agreements have on the everyday existence of citizens  
because the effects are not amenable to quantitative or qualitative measurement.
671
 The data 
which can be recorded, such as numbers of teachers, hours of tuition provided, or schools 
and equipment supplied, ultimately is of little use in measuring the overall impact on a 
community’s actual enjoyment of the right. There are no reliable performance indicators for 
human rights improvements.
672
 Some theories also suggest that the diligent use of human 
rights terminology will inevitably lead to adoption of its principles and practices, but there is 
no way of proving these theories.
673
 Until the relationship of cause and effect of human 
rights initiatives and education can be verified by an accepted method, the best that can be 
done is to examine recorded data and apparent effects.  
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This chapter developed the standard against which Australia’s laws and policies will be 
assessed. The chapter established the right to education as a human right repeatedly affirmed 
by Australia in ratifying and contributing to international instruments.  Three states’ 
Education Acts refer to a right to education. Federal legislation including the Family Law Act 
1975 now include the international terminology of children’s rights. To be meaningful the 
right to education must be at the least ‘adequate’ (if not ‘good’ or ‘of good quality’). 
Australian court decisions have affirmed disabled and Aboriginal students’ right to an 
adequate education, which therefore must extend to all other students. This chapter also 
demonstrated that the human right to adequate education has elements which must be 
present. Measures taken by the State should promote the 4-As: education need to be 
available, acceptable, accessible and adaptable. As part of the acceptability component, basic 
learning needs operate as indicators of a nation’s success in meeting its obligations. Literacy 
in particular is an easily measurable component of basic learning needs. The following 
chapter will explore whether Australia has complied with these components of the right to 
education through its legislation and policies. 
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CHAPTER 5 Australia’s response 
 
5.1 Introduction 
 
Chapter 4 provided the standard by which Australia’s implementation of the right to 
education may be assessed, using the 4As of adequacy. This chapter will examine the 
legislative and policy developments by the Commonwealth, State and Territory governments 
to implement Australia’s obligations to ensure the right to adequate education for 
compulsory school aged children. The four components will be examined in turn. 
 
It has been observed that Australia should make International Covenant on Economic, Social 
and Cultural (‘ESC’) rights (including the right to education) part of Australia’s law, if for 
no other reason than to comply with the international law principle of pacta sunt servanda, 
that is, the observance of human rights demands a good faith intent to abide by those 
obligations that one freely enters into.
674
 It will be recalled that Article 2(1) of ICESCR, for 
example, requires states parties to take steps including legislative measures to realise rights 
including the right to education. Chapter 4 set out the raft of international obligations which 
Australia has agreed to observe. However, despite these repeated affirmations in the 
international community, the number of Australian statutes which currently implement 
human rights treaties is minimal.
675
 The protection has developed in an ad hoc manner with 
limited aspects of a limited number of rights protected.
676
 There are many examples of 
violations that fall through the gaps in the current system.
677
 There is presently no 
comprehensive statement of human rights. Current Australian legislation does not even 
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include fully justiciable ICCPR provisions.
678
 Submissions to the NHRCC pointed out that 
therefore there exists no stated minimum standard for the protection of rights.
679
 
Recommendation 4 of the NHRCC Report suggested an audit of all federal legislation, 
policies and practices be conducted to determine their compliance with Australia’s 
international human rights obligations, and that the government then amend whatever is not 
compliant.
680
  
 
Currently the State and Federal anti-discrimination legislation provides some limited 
protection.
681
 The legislation aims to promote equality of opportunity in certain areas. The 
complaints process involves conciliations which remain confidential and when the complaint 
is not successfully conciliated it may proceed to a hearing before a court or tribunal. 
However, the categories of disadvantage under the regime do not recognise all classes of 
minority groups and vulnerable people. 
 
State legislative scrutiny legislation also provides limited protection. For example, 
the Legislative Standards Act 1992 (Qld) requires legislation to have sufficient regard to the 
rights and liberties of individuals (s 4(3)) and the Parliamentary Scrutiny of Legislation 
Committee under the Parliament of Queensland Act 2001 (Qld) (s103) must examine 
legislation for the application of fundamental legislative principles. However the Committee 
may only recommend the Bill be amended and the relevant Minister need not respond to the 
recommendation (s 107). After passage of the legislation there is no further supervision to 
prevent breaches of human rights in the application of its provisions. 
5.2 Australian compulsory schooling – public and private 
 
The compulsory schooling system in Australia comprises twelve to thirteen years for 
children between the ages of six and 15 or 17. School education is divided into a preparatory 
year, primary and secondary school, with the final two years of secondary schooling 
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necessary for higher education. The major funding for government schools is the 
responsibility of State and Territory governments which provide approximately 90 % and the 
remaining 10% supplied by the Australian government.
682
 The Ministerial Council on 
Education, Early Childhood Development and Youth Affairs (‘MCEECDYA’) includes 
Commonwealth, State, and Territory government Ministers with relevant portfolios.
683
 States 
and Territories conduct annual national literacy and numeracy benchmark assessment tests as 
required by the Federal government’s funding agreement. All States and Territories offer 
special needs programs for students with intellectual and physical disabilities, behaviour 
disorders, special learning needs, gifted and talented abilities, migrant students with low 
numeracy and literacy skills or difficulties in learning English.
684
 
 
In the early years of Australia’s European settlement, the colonies passed education 
legislation which had the effect of removing state education from the church and established 
the responsibility of the state to educate children. Education was compulsory, secular and 
free.
685
 However, in spite of these egalitarian beginnings, in 2000 the Commonwealth spent a 
total of $2.9 billion on 1 million private school students, and $1.8 billion on 2.2 million 
students enrolled in non-government schools.
686
 In 2000 the CESCR expressed interest in the 
difference in quality of schooling available to students in public and private schools in 
Australia.
687
 In fact, the private school share of Commonwealth funds increased from 55.6 
per cent in 1995–96 to 68.9 per cent by 2007–08. 688 OECD Programme for International 
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Student Assessment (‘PISA’) results in 2003 showed that while Australia’s top students are 
among the world’s highest performers, there is a comparatively large underperforming tail.689 
The PISA report found social background makes more difference to achievement in 
Australia than it does in most other high performing countries.
690
 
Nevertheless, the funding model adopted by the Howard Government (1996-2007) was 
extended until 2012 by the first Rudd Labor Government.
691
 This model had students in 
private and non-government schools receiving at least $3.50 of Commonwealth funding per 
student for every dollar per government school student.
692
  
The Gillard Labor Government commissioned a review of the school funding system chaired 
by David Gonski. The final report
693
 recommended a system of base funding for each school 
topped up with additional funds if the school is in a rural or remote area, teaches children 
with limited English skills, students from low income families, Indigenous children or 
students with a disability. The Australian Government has proposed a six year transition to 
the new funding system beginning in 2014.
694
 
 
Although the government is under a duty to provide for the private school option,
695
 one 
should not be privileged at the expense of the other. 
696
 The current imbalance between 
public and private school resourcing violates the 4-As. Although one of the justifications for 
the current funding model was to support non-government schools to allow them to reduce 
fees, the trend has been for elite schools in receipt of funding increases to introduce 
substantial fee increases.
697
 A public school with poor resources does not offer students 
genuine availability or acceptability. Functioning educational institutions and programs have 
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to be available in sufficient quantities.
698
 Where the classroom or library materials are 
lacking or in poor condition, the quality of research conducted by students may be affected 
and thus inadequate. Because primary education must be free,
699
 forcing families to 
supplement the resources offered by the school leads to a possible violation for those 
students whose parents cannot afford the expense. The quality of the education offered is 
also affected by environmental factors such as classrooms without air conditioning in which 
students are struggling to focus on their studies. Similarly the absence of texts and materials 
fails to stimulate learning. A typical provision in areas of limited resources is the so-called 
‘one-between two, class set’ of texts and reproduced materials.700 In this situation the 
students’ learning is only as good as the partnership dynamics permit. Where the pairing is 
unproductive, the quality of each student’s education suffers.  
   
It is also accepted that teachers must receive domestically competitive salaries and adequate 
working conditions for their teaching to be at least adequate, and at best, of good quality.
701
 
Where there is insufficient teacher recruiting, low relative salaries and low morale, the 
quality of students’ education suffers. It has been noted that morale among teachers is falling 
in many countries including Australia. In Australia teacher training attracts students with 
lower academic qualifications and salaries are not increasing on a par with other 
professions.
702
 For education to be acceptable - relevant, non-discriminatory, culturally 
appropriate, and delivered in a safe environment - resources are needed. Professional 
development of teachers is needed to train them in cultural appropriateness when teaching 
children from a range of cultures other than their own. The sensitivity required to deliver 
non-discriminatory teaching requires resources and training. To accommodate disabled 
students, materials and facilities need to be modified. Equipment needs to be maintained and 
replaced to create a safe learning environment.  
 
Accessibility is impaired when students from low socio-economic backgrounds are not 
reached. Poor resources such as an insufficient number of computers, for example, leaves 
those students without home resources unable to compete in research and homework. In 
families where education is not seen as valuable, the children lack reinforcement of material 
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and content delivered at school. Being aware of this profile of many low socio-economic 
families, schools must have resources in situ. Similarly the changing needs of students must 
be provided for. Linguistic minorities need to learn the national language,
703
 and also have 
their own language recognised. Technological changes must be met – a school with DVDs 
today will need to replace them with updated media. Poor schools in Australia are unable to 
fully implement the 4As of adequate education. 
 
5.3 Is Australian education available? 
 
Chapter 4 defined the ‘availability’ component as meaning that functioning educational 
institutions and programs have to be available in sufficient quantity.
704
 What they require to 
function depends upon many factors, including the socio-economic context within which 
they operate; for example, all institutions and programs are likely to require buildings or 
other protection from the elements, sanitation facilities for both sexes, safe drinking water, 
trained teachers receiving domestically competitive salaries, teaching materials, and so on; 
while some will also require facilities such as a library, computer facilities and information 
technology.
705
 Australian schools are within the portfolio of the relevant State or Territory 
Minister for Education. Non-government schools operate according to conditions determined 
by State or Territory registration boards. Curriculum decision making is generally the 
responsibility of the director-general or chief executive of education departments. In some 
States and Territories, curriculum decisions are made through the Minister and curriculum 
councils or boards of study. The content and delivery of curriculum varies from State to 
State; however, most require accountability around student learning outcomes. Boards of 
study are generally responsible for a mandated assessment regime in the final years of 
schooling which includes both school-based and centrally completed assessment elements.
706
 
 
A national Australian curriculum has been developed since 2008 following the Melbourne 
Declaration on Educational Goals for Young Australians adopted by the council of State and 
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Territory education ministers. The curriculum is being considered in two levels of schooling: 
foundation to Year 10 and senior secondary.  The first phase in the development of the 
curriculum (English, Mathematics, Science and History) for foundation to Year 10, was 
approved by Education Ministers in December 2010. This phase was approved for 
implementation by the Ministers from February 2011, and at the time of writing remaining 
draft curricula are progressing through the ‘shaping’ and ‘writing’ stages towards 
implementation.
707
  
 
5.3.1 Free education 
 
Approximately 70% of Australian children attend government schools. However, the 
proportion of children attending government schools is higher among Indigenous families 
(89%), one parent families (81%) and families living outside the metropolitan area (80%).
708
 
The starting point of the availability component of the right to adequate education is that free 
primary school education should be available to all children. The reality in most Australian 
States and Territories is to include de facto school fees and charges in public schools for a 
range of academic and extra-curricular activities. Many primary and secondary schools levy 
students for the use of materials or other facilities or for activities that their operating 
budgets do not cover.
709
 Fees collected may include contribution to Parents and Citizens 
Associations, summer and winter uniforms, school camps, excursions, summer and winter 
sports programs, text books, photocopying and paper, photos, attending concerts and 
entertainment, elective subjects, fundraising items and miscellaneous costs.
710
 For 
economically disadvantaged children, fees can present a barrier to the quality of education 
that is available to children from more affluent families. 
 
The Australian Law Reform Commission (‘ALRC’) Report 84 included in Recommendation 
44 the requirement that Government schools should distribute a ‘Charter of School 
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Education’ to each family at the start of each school year which should set out the nature and 
extent of the education that will be provided in government schools at no cost to parents.
711
 
While this was a sound recommendation, it carried with it the implicit disclaimer that there 
would be educational elements which would incur a cost. It is argued that ‘free education’  
without the resources commonly provided only by de facto charges and levies to the parent 
does not meet the availability component of an adequate education. Children whose families 
are unable to fund their attendance at excursions which supplement studies in, for example, 
physical education, art, music, drama or English are not receiving the full curriculum. It is 
submitted that school authorities should take reasonable care to provide the full delivery of 
curriculum content to all students equally. 
 
5.3.2 Rural and remote schooling 
 
The Australian Human Rights Commission’s 1998 consultations revealed that the provision 
of education of an appropriate standard and quality was a significant concern in rural and 
remote areas. The Commission made detailed recommendations aimed at improving the 
education provided to children in rural and remote Australia. The Australian Government’s 
programs to support rural and isolated school students have included the Assistance for 
Isolated Children Scheme (‘AICS’), the Country Areas Program (‘CAP’) and the Non-
Government School-Term Hostels Program (‘Hostels Program’)712 AICS provided financial 
assistance to families of students unable to attend an appropriate government school on a 
daily basis because of geographical isolation. The objective of the scheme was to provide 
children with reasonable daily access to an appropriate government school without regard to 
their parents’ income.713 CAP provided supplementary funding to schools to cover some of 
the costs associated with schooling that result from geographic isolation. It was allocated to 
State and Northern Territory government and non-government education authorities to be 
distributed by them in accordance with their priorities but within Australian Government 
guidelines.
714
 The Hostels Program targeted not-for-profit, non-government, school term 
hostels accommodating school students from rural and remote areas of Australia. The 
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objective was to assist hostels provide residential services to rural primary and secondary 
school students residing at the hostels.
715
  
 
Despite these initiatives, many problems remain for children in rural and remote 
communities.
716
 In some cases the lack of educational resources is equivalent to that of 
developing countries not enjoying Australia’s economic standing or its stated commitment to 
ameliorating policies. Many children in rural and remote parts of Australia travel to and from 
school in extreme conditions due to climate, distance and road quality. Flooding and extreme 
heat are common impediments to travel in rural and remote regions. Some Australian 
communities are accessible only by air and sea. A report by the then Human Rights and 
Equal Opportunity Commission
717
found that in Victoria, for example, the provision of a bus 
route depended on a minimum of 15 government school students living at a distance of at 
least 4.8 kilometres from the nearest government school. Non-government school students 
were entitled to use this service if there were places on the bus but they were not included in 
the calculation for provision of the service.
718
 
 
Some low income families with several children cannot afford the petrol money to travel  
to the nearest bus stop, so their children simply cannot attend school. In one Queensland case 
examined by the Commission a family received distance education material, but the parents 
did not have sufficient education themselves to assist their children with the material 
provided. They had no phone, so the children could not access phone support.
719
 In a South 
Australian region, the CAP provided bus was available only half of the year as it was shared 
between schools.
720
 
 
Students cannot reach an adequate learning potential whilst working in classroom 
temperatures exceeding 40C. Without the availability of air-conditioners or fans, 
concentration is difficult.
721
 To compound the problem, in rural and remote areas the home 
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power supply is frequently reliant on a generator and priority will be given to using the 
power for necessities. In many cases, the power will not be used for such activities as 
computer use for completing homework. Where the AICS might have supplied a home 
computer, the fund did not extend to providing the family home with power. The Hostels 
Program also had its shortcomings. Because of the fluctuating nature of remote communities, 
the turnover and stability of the teachers, hostel numbers and therefore funding justification, 
were liable to suddenly decline. For a short period of time they were popular and well 
supported, but when the numbers declined at the school the children left the hostel. If parents 
were not satisfied with the supervision or their children’s experiences at the hostel, they took 
their children away from the hostel and then numbers at the school declined.
722
 
 
Some rural and remote locations are not adequately equipped to provide computer facilities 
or training. Resources and policies to address this vary significantly between States and 
Territories. Education availability is now dependent upon access to the Internet and related 
technologies in these areas and thus education is impeded by difficulties in accessing the 
Internet. Inequity between schools has also been identified as a significant problem. There is 
a substantial variation in the level of computer hardware, software, technical support and 
local area networking in schools. In NSW the computer to student ratio ranged from 1:12 to 
1: 6.
723
 In one instance it took seven days for the malfunctioning computer to be collected 
from the school and over five days before the company acknowledged receipt.
724
 When the 
Internet system fails, the expertise for it to be repaired can be at a considerable distance. If 
the system fails after a lightning strike access can be unavailable for weeks. In many cases 
teachers who have no formal computer training and limited technical knowledge are making 
decisions about computers and the Internet. In remote areas a drive to the nearest Department 
Office for training may take several hours. The introduction of information technology in 
schools has been criticised as featuring inadequate levels of training and professional 
development and technical support with competition for scarce resources in schools and a 
‘haphazard approach to whole school IT development’.725 
 
5.3.3 Availability of teachers  
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Australia in 1998 was above the OECD mean of 12.9 for direct public expenditure on public 
and private education systems as a percentage of total public expenditure at 13.9.
726
 Norway 
by contrast was at 16.1 and Mexico the highest at 22.4. More recent data showed Australia’s 
direct public expenditure just equal to the mean.
727
 Expenditure on one area, such as 
teacher’s salaries, impacts on another, such as number of teachers employed. In turn, class 
sizes and therefore the availability of adequate individual tuition are affected by teacher 
numbers.
728
 In 2004, the average number of students per class in Australia was 24.8. This can 
be compared with Korea at 35.5, 20 in the UK, Iceland at 18.5 and Finland at 14.
729
 As noted 
in section 4.9, teachers’ employment conditions affect the number of graduates attracted. 
Poor salaries and large class sizes have been factors deterring Australian graduates from 
choosing teaching as a career.
730
 However, some commentators do not see expenditure as an 
obstacle. The then Human Rights and Equal Opportunity Commission believed that 
Australia's full compliance with the CROC, for example, need not entail a large increase in 
government funding.
731
 It was suggested that this may be achieved through improved 
coordination and standards, better utilisation of existing funding and improved functioning 
of existing institutions and services.
732
 Some requirements may require additional funding in 
the short term but that must be balanced against the benefits they bring to the long-term well-
being of children and society. 
 
In world terms Australian teachers enjoy at least adequate and at best, good quality labour 
representation. The Australian Education Union (‘AEU’) represents educators working in 
public schools, colleges, early childhood and vocational settings in all States and Territories 
of Australia.
733
 Of the 186, 075 government school teachers in Australia,
734
 96% belong to 
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the AEU.
735
 The Independent Education Union (IEU), a federally registered industry union 
representing all employees working in non-government schools and institutions across 
Australia, has a membership of 68,000 of the 104,779 teachers in non-government 
schools.
736
 Similar to the AEU, the IEU has a wide membership base, which includes 
principals, teachers and various categories of clerical and educational support staff in 
primary and secondary schools, and teachers working in some private pre-school settings.
737
 
 
5.3.4 Expulsions 
 
The United Kingdom cases on suspensions and expulsions provide guidance as to the 
treatment of these procedures under the availability component of the right to education. The 
plaintiffs in the United Kingdom cases have been unsuccessful in seeking redress for their 
deprivation of education, in that alternative schooling of comparable quality was readily 
available, either through government funded programs of private tuition or transfers to 
nearby schools.
738
 Similarly in Australia, Gleeson CJ in Purvis v New South Wales739 
demonstrated that the rights of other students will be considered in Australian courts in 
addition to the rights of a disabled child whose violent behaviour led to his suspension.
740
 
Nevertheless it may be argued that exclusion from school infringes the availability 
component of the right to education for the excluded student which, as has been established 
above, must be considered in view of Australia’s ratification of the treaties. In addition to the 
right to education, the right to be heard under CROC is invoked in the event of a child’s 
exclusion.
741
 The ALRC found in its Report 84 that excluding children from school, on a 
short or long term basis, may have a serious impact on their education and life chances.
742
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As in the United Kingdom cases, while due process must be followed in exclusion processes, 
in Australian schools this was often not the case.
743
 The ALRC recommended that national 
standards suitable for enactment by each jurisdiction should be developed, setting out the 
permissible grounds for exclusion and the processes to be followed when a government 
school proposes to exclude a student. The terms of the recommended standards included the 
requirement that students and their carers be informed in writing of the reasons why 
exclusion is being considered, and be given sufficient time to respond to the allegations. In 
addition, the ALRC recommended that the standards require reviews of serious exclusions, 
including repeat exclusions, exclusions for longer than 30 days and permanent exclusions. 
The reviews should be heard by an independent panel of school and community 
representatives, and an advocate for the child should be involved in the disciplinary process 
where a serious exclusion is proposed.
744
 Although these recommendations have been 
followed by policies and procedures to enable administrative review of exclusions in 
Australian jurisdictions, critics point to a lack of independent and impartial review.
745
 In 
addition, private schools are not required to comply with the exclusion procedures which 
bind government schools in States and territories.
746
 
 
5.3.5  Gender: Boys’ education 
 
An Australian Government parliamentary inquiry into the education of boys, Boys: Getting it 
Right revealed that in 2000, 9 percent of boys in Year 3 and 15 percent of boys in Year 5 
failed to achieve minimum reading benchmarks, as opposed to 6 percent of girls in Year 3 
and 10 percent of girls in Year 5.
747
 In addition it was found that Year 12 retention rates were 
11 per cent higher for girls, leading to a 6 per cent higher rate of university entry. In some 
areas, boys represented up to two thirds of those in the bottom quartile of school achievers 
                                                     
 
743
 House of Representatives Standing Committee on Employment, Education and Training Report of 
the Inquiry into Truancy and Exclusion of Children and Young People from School (1996), 20.  
in ALRC 84, (1997) [10.68]. 
744
 ALRC 84 (1997) Recommendation 48 [10.72].  
745
 Elizabeth Dickson, ‘The Inclusion and Exclusion of Students with Disability Related Problem 
Behaviour: the Contrasting Approaches of Australia and the United States of America’ (2008) 13 
Australia and New Zealand Journal of Law and Education 49, 52. Dickson contrasts the Australian 
aftermath of Purvis with the United States ‘stay put’ provisions which allow the disabled student with 
behavioural problems to return to school, the onus being on the school to address the problems, unless 
the student has inflicted serious bodily injury. 
746
 Ibid, 50; See section 8.7.1 below. 
747
 Commonwealth of Australia, Meeting the Challenge: Guiding Principles for Success from the 
Boys’ Education Lighthouse Schools Program, (2003) Stage One, iii. 
<http://www.deewr.gov.au/Schooling/BoysEducation/Documents/meeting_the_challenge_pdf.pdf>  at 
7 November 2012. 
 150  
 
and 80 per cent of students in school disciplinary programs. It was suggested that methods 
adopted to achieve progress in relation to the educational needs of girls under the 1996 
national policy document ‘Gender Equity: A Framework for Australian Schools’ may have 
come at the expense of boys.
748
 The Boys’ Education Lighthouse project involved 110 
schools implementing strategies in five areas: pedagogy, curriculum and assessment; literacy 
and communication skills; student engagement and motivation; behaviour management 
programs; and role models for students.
749
 It was observed that teachers and schools who 
consciously employed more active hands-on learning experiences engaged the boys more 
than passive in-class experiences. Use of information technology communication was 
emphasised, as was the writing of teaching materials to include ‘boy-friendly’ references. In 
particular it was noted that having male role support available motivated boys to achieve 
more than when placed into learning environments dominated by female teachers.
750
 As a 
result of the project culminating in the Report a body of best practices for boys’ education 
was established. It was recommended that: 
1. schools form boys’ education project teams to guide the implementation of 
changes that will improve outcomes for boys; 
2. schools collect data that give indications of the problems and issues that need to 
be addressed: surveys of staff and students, student assessment results, attendance 
figures and behaviour management statistics; 
3. change must occur in the classroom: in relationships, methodology and structures. 
Key aspects to address are explicit instruction, support with personal organisation, 
flexible assessment and real life learning experiences; 
4. schools should have programs that address the emotional needs of boys within a 
physically active context; and 
5. boys’ education should be a school priority and be an integral part of a school’s 
documented strategic plan.
751
 
 
More recent data does not show any major change to boys’ achievement outcomes since the 
2000 Inquiry.
752
 It has been suggested that until teachers’ salaries are competitive with those 
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of other professions, there is little incentive for potential male role models to become 
teachers.
753
 
5.4 Is Australian education acceptable? 
 
As noted in Chapter 4 ‘acceptability’ for present purposes includes the quality of education, 
teaching quality and status, basic learning needs, discipline methods and safety issues. Some 
of these parts overlap with the accessibility component. For example, an acceptable 
education must be accessible to Indigenous students and be equally accessible to both sexes. 
 
The acceptability of Australian education has been under considerable scrutiny in recent 
years and the subject of wide ranging investigation and proposed reform. Australians 
generally have become more informed about and involved in education, and more critical. 
Although Australian education has a sound record in international comparisons of student 
performance,
754
 nevertheless there is a perceived need to improve schooling quality.  
 
In Australian educational research, the school and its leadership have also become the focus 
of studies informing educational quality.
755
 More management responsibilities have been 
devolved to schools and accountability demands have increased.
756
 Acceptability therefore 
requires more than an examination of legislation and policy but increasingly needs to include 
the experiences of individual schools.  
 
5.4.1   Quality of education 
 
The quality of Australian education has been addressed from several perspectives. 
Curriculum and assessment is based on the National Goals for Schooling in the Twenty-first 
Century757 which provides a framework for national reporting on student achievement. The 
National Goals list eight key areas in which students are expected to obtain knowledge, skills 
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and understanding: the arts; English; health and physical education; languages other than 
English (‘LOTE’); mathematics; science; studies of society and environment; and 
technology. The National Goals also stress the need for students to have obtained numeracy 
and English literacy skills.
758
 LOTE traditionally embraces languages other than Aboriginal 
and Torres Strait Island languages. 
 
 The Ministerial Council on Education, Early Childhood Development and Youth Affairs 
(‘MCEECDYA’) coordinates policy development at the national level.  A major program 
which commenced in 2009 was ‘Building the Education Revolution’ (‘BER’), a $16.2 billion 
allocation to provide new infrastructure and refurbishments to all eligible Australian schools. 
BER was a main element of the $42 billion ‘Nation Building - Economic Stimulus Plan’ 
which aimed to provide economic stimulus by supporting employment through local 
infrastructure projects. Three elements of the BER funding were: first, an allocated $14.06 
billion ‘Primary Schools for the 21st Century’ (‘P21’) program to provide funding to 7,962 
schools for projects such as new libraries, multipurpose halls, classrooms and the 
refurbishment of existing facilities. Second, $821.8 million for ‘Science and Language 
Centres for 21st Century Secondary Schools’ (‘SLC’) allocated to 537 schools in order to 
construct new or refurbish existing science laboratories or language learning centres; and 
third, a $1.28 billion ‘National School Pride’ program (‘NSP’) which delivered funding to 
9,497 schools for projects including the refurbishment of buildings, covered outdoor learning 
areas, sporting grounds, green areas and related facilities.
759
  
 
In 2007 the Australian Government resolved that from 2009, funding for government and 
non-government schools was to be tied to reforms that focused on improving school 
standards and quality, including enhancing principal autonomy in school management and 
around teacher recruitment and employment.
760
 For example, government school principals 
were expected to develop performance targets around three objectives and report upon them 
annually: learning, school outcomes and school workforce.
761
 Examples of data and matters 
reported as to the learning target were schools’ performance on assessment in key learning 
areas with an emphasis on literacy and numeracy, and parent and student satisfaction with 
the effectiveness of teaching and learning. School outcomes were required to be documented 
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as to student attendance rates and Year 8-12 retention rates. The school workforce target 
required reporting on staff satisfaction in schools and the match between staff skills and 
school system priorities.
762
  
 
Clearly any performance conditions which act as preconditions to continued funding require 
careful application. School leaders are required to balance the breadth of educational 
outcomes with the demands of government preferred outcomes. For example, remote schools 
which function as important community centres not just for the education of children but 
also for their general welfare may not be able to produce exceptional results in literacy and 
numeracy testing.
763
 Since adequate education quality also requires cultural appropriateness, 
principals at schools with substantial numbers of Indigenous students need to balance the 
cultural relevance of curriculum offerings with national performance targets.
764
 In addition, 
literacy testing programs must include relevant materials for children from Indigenous and 
other cultures. If the content of the materials is not relevant to a community, teachers and 
schools may be forced to ‘teach to the test’ where the test itself is largely irrelevant. 
Approximately 5% of Australians are of Aboriginal or Indigenous descent and one-third of 
these live in isolated communities.
765
 In view of the fact that Indigenous children’s school 
completion rate is only half that of the rest of the population,
766
 clearly this is an area where 
Australian education is not adequate.
767
 In addition surveys from 2001-2002 stressed the 
importance of student engagement with school and found that a high engagement at the 
school level moderates the effects of socio-economic status and Indigenous disadvantage.
768
 
Provision for a broad range of school activities was found to lead to a student’s closer 
connectedness to the school community as well as have flow on effects to more academic 
parts of the curriculum.
769
 These findings lead to the conclusion that not enough has been 
done in curriculum planning for Indigenous children’s school education.  
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As noted in section 4.10.1 good practice in quality education includes human rights 
education. The Committee on Economic, Social and Cultural Rights recommended that 
Australia provide human rights education on ESC rights to students and training for all 
teachers.
770
 This has not been implemented across Australian States and Territories in any 
cohesive program. However, in 2012 it was agreed that the Australian National Curriculum 
would introduce human rights studies into its Civics and Citizenship curriculum.
771
 This has 
yet to be implemented at the time of writing. 
 
5.4.2 Quality of teaching 
 
As noted in section 4.10.2 the quality of teaching is regarded as at least, a major influence 
and at most, the crucial or vital influence on a child’s education. Recent Australian policy 
documents acknowledge teacher quality as the single greatest in-school influence on student 
engagement and results.
772
 It is accepted that improving and maintaining the quality of the 
teaching workforce is fundamental to improvements in Australian schooling.
773
 In 2005 there 
were 235,794 full-time equivalent teaching staff in Australian schools, an increase of 16% 
from 1995.
774
 The 2005 student-teacher ratio in primary schools was 16.2:1 and 12.2:1 in 
secondary schools.
775
 In terms of providing availability of education
776
 these ratios sit at a 
competitive level in relation to other countries, although not up to the standard achieved in 
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Finland and Iceland. However, the qualitative evaluation of teacher effectiveness is another 
consideration. 
 
In 2005, after operating for a year on an interim basis, Teaching Australia – the Australian 
Institute for Teaching and School Leadership - was launched providing a national body for 
quality teaching and school leadership. It was established with funding from the Australian 
Government as an independent national institute for the teaching profession, with the 
objective of raising the status and professionalism of teachers and school leaders.
777
 Prior to 
this, teaching quality had been gaining momentum as a national education issue. States and 
territories shared their leadership frameworks and activities through bodies such as (then 
called) MCEETYA, (Ministerial Council on Education, Employment, Training and Youth 
Affairs) which developed a Framework of Standards for teachers and school leaders. The 
Framework provided a point of reference around which work for the development of 
professional standards could be organized.
778
 Professional standards for teachers were 
drafted in Australian States and Territories following an international trend. An example is 
Queensland’s Professional Standards for Teachers 2005 which listed 12 overall ‘standards’ 
with detailed elaborations on each. According to these Standards, teachers are expected to: 
1. structure flexible and innovative learning experiences for individuals and groups;  
2. contribute to language, literacy and numeracy development;  
3. construct intellectually challenging learning experiences;  
4. construct relevant learning experiences that connect with the world beyond 
school;  
5. construct inclusive and participatory learning experiences;  
6. integrate information and communication technologies to enhance student 
learning;  
7. assess and report on student learning;  
8. support the social development and participation of young people;  
9. create safe and supportive learning environments;  
10. build relationships with the wider community;  
11. contribute to professional teams; and  
12. commit to professional practice. 
779
 
 
In 2007 the Australian Council for Educational Research in collaboration with the Australian 
College of Educators, conducted the Staff in Australia’s Schools (‘SiAS’) project which 
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gathered information from over 13,000 secondary and primary school teachers and leaders 
across the country. It aimed to address key gaps in the data available to support workforce 
planning of the teaching profession.
780
 The following year the Australian Government 
committed $550 million to the Smarter Schools – Quality Teaching National Partnership 
(‘NP’). The fund was divided into $200 million for facilitation and $350 million for reward 
payments.  The overall aim was to improve school leadership and teacher quality. The 
Council of Australian Governments (‘COAG’) proposed that non-government school sectors 
would be invited to participate in the NP.
781
  
 
One objective was to create a national, mobile teaching workforce in order to improve access 
to quality teaching for Australian students. It is widely known that teaching graduates will 
accept postings to remote areas for short periods in order to accumulate country service 
points.
782
 After one or more years the majority of teachers leave to take up positions closer to 
major metropolitan centres. The high turnover of teachers in the remote areas creates an 
itinerant climate which can deprive students of a sense of stability and self-worth. If the 
teachers all leave, the students may conclude that the school or the community itself must be 
undesirable.  
 
The NP attempted to provide incentives for teachers to remain in schools such as Thursday 
Island, first by developing national standards and a nationally-agreed teacher registration 
process to aid workforce mobility between public and private sectors and across 
jurisdictions. Second, reward payments were allocated to the states to reward ‘quality 
teachers’ who chose to work in hard-to-staff and disadvantaged schools, and for improving 
the ability of individual schools to respond to local staffing needs.
783
 COAG also agreed to 
build professional pathways for Indigenous people who wished to progress to teaching. The 
NP also aimed to increase salaries for teachers and leaders who work in disadvantaged, 
Indigenous, rural/remote and hard-to-staff schools, and provide support for Indigenous 
teachers and school leaders in their engagement with community members. It remains to be 
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seen whether this aspect of the NP assisted in Indigenous children’s school engagement and 
completion. 
 
In another measure, Higher Education Loan Program (HELP) repayments were reduced for 
education graduates (by up to $1536 per year for 2009-10) to encourage them to take up and 
remain employed in teaching.
784
 A similar approach to mathematics and science graduates 
was earlier initiated to attract teachers to an area of shortage. Students who graduated from 
education courses from 2009 were eligible to receive the reduction if they pursued a teaching 
career. If their income for a full year's work as a teacher was $50 000 their repayment was 
reduced from around $2250 to $700. For the full period of 260 weeks they could claim for 
the course, they saved more than $7500.
785
  
 
These measures combined over the past decade to demonstrate considerable focus on the 
quality of teaching in Australia. Although many would argue that measures to improve the 
quality of the teaching profession are overdue, initiatives in recent years would appear to be 
offering this aspect of acceptability at least in intention. The outcome of the National 
Partnership remains to be tested. Of particular interest will be whether the planned incentives 
for rural and remote teaching have had any effect. Should the quality of remote teaching not 
have improved, for example, despite the government input from 2009 to 2012, what 
remedies would be available to those students deprived of a quality education? Chapter 6 
discusses whether an action is available where education fails to meet the test of adequacy. 
 
5.4.3 Basic learning needs 
 
       (a) Early childhood education 
 
As the preparatory stage before primary education, and as an increasing trend for many pre-
school children, the state of early childhood education in Australia is an important aspect of 
acceptability. However, the OECD reported in 2006 that Australia’s early childhood 
education featured the worst paid and least trained teachers of any first world country.
786
 The 
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United Nations Children’s Fund (‘UNICEF’) ranked Australia’s childcare system the third 
worst in the developed world.
787
 There was then no national childcare plan and the supply of 
adequate childcare options was insufficient. ABC Learning Centres, comprising 1000 centres 
across Australia went into receivership and over 200 centres were forced to close.
788
 Partly in 
response to the 2006 OECD report, considerable focus was given to the area in recent years. 
In 2009 data was collected from 261,000 Australian pre-school children as part of the 
Australian Early Development Index (‘AEDI’) to generate a national progress measure of 
early childhood development.  A National Quality Framework was agreed to in 2009 by 
COAG with the aim of lifting the quality of early childhood education.
789
 The agreement 
required child care and pre-school providers to improve their services.  All States and 
Territories also joined in the $970 million program Universal Access to Early Childhood 
Education. The stated goal of this program was that by 2013 all Australian children would 
have access to a quality early childhood education program in the year before formal 
schooling to be delivered by university-trained early childhood teachers for 15 hours a week, 
40 weeks a year.
790
 
         (b) Literacy and numeracy 
 
As noted in section 4.10.3, literacy and numeracy are familiar yardsticks used to measure the 
status of basic education quality. The United Nations Literacy Decade 2003-2012 underlined 
this importance. In Australia, the National Assessment Program in Literacy and Numeracy 
(‘NAPLAN’) commenced in 2008. NAPLAN measures all students in Years 3, 5, 7 and 9 
using common tests nationwide. Student performance can also be shown on a single scale 
that continues from year 3 to year 9, which will enable parents to see their child’s progress 
over time. The summary results for 2009 showed that more than 90 per cent of Australian 
students in years 3, 5, 7 and 9 were performing at or above the national minimum standard in 
reading, writing, spelling, grammar, punctuation and numeracy.
791
 Parents receive a student 
report which outlines their child’s performance on an achievement scale, from Band 1 to 
Band 10. These scales identify the national average for the year level, and in a number of 
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states, the scale also shows the school average for the grade and subject. The Australian 
Curriculum Assessment and Reporting Authority (‘ACARA’) published school profiles 
online for the first time in 2010.
792
  
 
In addition, the Literacy and Numeracy National Partnership 2009-2012 between the 
Australian Government, State and Territory authorities and independent school bodies was 
implemented with a stated long-term commitment to improving student literacy and 
numeracy achievements, and supporting teachers to develop enhanced skills. Partnership 
goals included a focus on curriculum leadership, engaging school communities in literacy 
and numeracy education, professional development for teachers and monitoring student 
progress. For example, in Queensland 175 state schools, 36 Catholic schools and 28 
Independent schools were selected to participate in the Literacy and Numeracy National 
Partnership.
793
 Summer school programs were provided during the September and Christmas 
vacation periods for students in Years 5, 6 and 7 who required additional support to improve 
their literacy and numeracy achievement. Over the four year period schools used funding of 
up to $138.6 million from the Australian Government to implement the reforms specified in 
the National Partnership. For example, from 2009 to 2010, the funding agreement provided 
$41.6 million in literacy and numeracy reforms in Queensland schools. A further $240 
million was subsequently committed after evidence that improvements in literacy and 
numeracy levels had been achieved.
794
 
 
5.4.4 Safety 
 
In 2002 MCEETYA agreed to develop a national framework for ensuring safe and 
supportive school environments. The National Safe Schools Framework, a collaborative 
program by governments, non-government school authorities and other bodies, provided an 
agreed approach to help schools and their communities address issues of bullying, 
harassment, violence, and child abuse and neglect.
795
 Under the Framework, jurisdictions 
reported on their strategies and initiatives to provide safe, supportive learning environments. 
The Australian Government provided $4.5 million in specific projects to implement the 
Framework. This comprised $3 million for teacher professional learning to support 
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implementation; $1 million grants to help schools select and implement programs to address 
bullying, violence and abuse; $300,000 for materials and other support to guide schools; and 
$200,000 to support the Bullying No Way! website with the States and Territories 
contributing to the cost.
796
 The Schools Assistance (Learning Together – Achievement 
through Choice and Opportunity) Act 2008 (Cth) required that all Australian education 
authorities committed to implement the Framework as a condition for receiving Australian 
Government funding for schools.   
 
The Sticks and Stones report published by the House of Representatives Standing Committee 
on Violence in Schools (1994) had concluded bullying was a major problem in schools. This 
report focused mainly on aggression and violence but also paid attention to the more specific 
problem of bullying.  The inquiry concluded that while violence was not a major problem in 
Australian schools, bullying was. A recommendation of the inquiry was for the development 
of intervention programs to reduce school bullying.
797
 
 
There is no standard or universally accepted definition of bullying. The most frequently cited 
definition of bullying is the ‘repeated oppression, psychological or physical, of a less 
powerful person by a more powerful person or group of persons’.798 In the early 1990s it had 
become clear that bullying was prevalent in Australian primary and secondary schools. 
Results from a national survey in 1997 established that approximately one child in six was 
bullied by peers each week in Australian schools.
799
 The reasons children gave to services 
such as Kids Help Line for victimisation included: ethnicity; resistance to peer pressure; 
physical differences; high achievement; being new; sexual orientation; and socio-economic 
background. The rate of bullying calls from Indigenous and non-English speaking callers 
was higher than for other callers, and victimisation was more frequently reported by younger 
students and girls generally reported less victimisation than boys.  In secondary school the 
incidents of bullying were highest in Years 8 and 9. There was no evidence in the survey to 
suggest that the size of the school, or whether the school was single-sex or co-educational, or 
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government or non-government, made any significant difference to the amount of bullying 
reported.
800 
 
Despite over 5 years of the National Framework’s implementation across Australia it was 
reported in a 2007 study that bullying in Australian primary schools was ‘in the worst 
category in the world.’801 In the Trends In International Mathematics And Science (‘TIMS’) 
Study, which surveyed schools in about 40 countries, more than a quarter of Australian year 
4 students said they had suffered bullying.
802
 Australian primary school students were 
reported to suffer bullying at a rate of almost 50 per cent above the international average, and 
of the 36 countries sampled in the survey of year 4 students, only Kuwait, Qatar, Taiwan and 
New Zealand fared worse than Australia.
803
 It may be the case that raising awareness in 
schools had prompted the widespread acknowledgement by students surveyed in 2007.  
 
The NSW Department of Education and Training’s Anti-bullying Plan for Schools set out the 
requirements for dealing with bullying behaviour in NSW government schools.
804
 It stated 
that schools have the responsibility to develop and promote the school Anti-bullying Plan 
and must deal with bullying quickly and effectively.
805
 For these purposes bullying is 
broadly defined across ‘all forms of harassment (including sex, race, disability, 
homosexuality or transgender), humiliation, domination, intimidation and victimisation of 
others’.806 Further analysis of the responses to bullying in Australian schools is beyond the 
scope of this thesis. 
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In addition to bullying, the component of safety includes the laws and policies relating to 
criminal dangers attending school attendance. Assaults, sexual offences, stalking and 
cybercrimes are instances of criminal activity in which schools must have appropriate 
measures in place. An assessment of these measures is also beyond the scope of this thesis. 
 
5.4.5 Discipline 
 
As noted in section 4.2.2 the standard set by CROC, which was ratified by Australia in 1991, 
requires that school discipline be administered in a manner consistent with children's 
dignity.
807
 ALRC 84 found that corporal punishment had been limited in most states and 
territories by legislation, regulation or policy.
808
 NSW and the ACT have a statutory ban on 
corporal punishment in all schools and Victoria has banned it in government schools. A non-
government school can only be registered in NSW if its stated policy relating to student 
discipline does not permit corporal punishment.
809
 The ACT legislation provides that in civil 
or criminal proceedings against a member of school staff arising out of physical force 
applied to a student, it is not a defence that the force was applied to administer corporal 
punishment and was reasonable.
810
 At common law teachers were permitted to administer 
corporal punishment to students as 'lawful correction'.
811
  
ALRC 84 found corporal punishment to be inconsistent with the principle that school 
discipline should be administered in a manner consistent with the child's dignity. It cited the 
Australian College of Paediatrics' policy statement on corporal punishment that: 
[t]here is increasing evidence from psychologic, psychiatric, human rights and 
educational literature that corporal punishment has adverse long term effects on 
some children, teaches some that problems are best resolved by violence and that it 
does not lead to improved discipline compared with alternative methods of 
implementing self-control and responsible behaviour.
812
  
 
The Report recommended corporal punishment should be banned in all Australian schools 
(including independent schools).
813
 Consistently with this recommendation the Education 
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Queensland Safety Policy, for example, states that the Department will not condone 
behaviour that falls into the definition of ‘harm’ and adds, in an emphatic juxtaposition, that 
while it recognises cultural diversity it ‘will not condone behaviours based on cultural 
custom that fall into the definition of harm (e.g. caning children or female genital 
mutilation)’.814 The policy states that school staff members are not to impose corporal 
punishment in the course of their professional duties. The Department’s Code of School 
Behaviour gives the authorised range of consequences for unacceptable behaviour such as 
suspensions and exclusions which are only to be used ‘after consideration has been given to 
all other responses’.815 
 
5.5  Is Australian education accessible? 
 
As noted in section 4.8.1 the accessibility component can be divided into three parts: 
educational, economic and physical. Educational accessibility, or the adequacy of 
educational programs for all students including marginalised and otherwise excluded 
students, has some protection in Australia’s anti-discrimination and other legislation. So too 
does the physical accessibility of facilities for the disabled. It was observed in section 5.1 
that anti-discrimination legislation is a limited measure in the general context of protecting 
the human right to education. This section looks at the progress made by Australian 
legislation and policy mainly in providing access to education for disabled children and 
Indigenous students. The refugee status of children also limits access to education due to 
language and cultural differences and detention policy. Because access to education is also 
seen as being compromised by poverty and isolation,
816
 these factors are mentioned here 
under economic accessibility, in addition to their treatment above under the availability 
component.  
5.5.1 Educational access: disabled children 
 
Australia’s formal involvement in equal access to education for disabled children can be 
found in the anti-discrimination legislation. Disability or ‘impairment’ discrimination is 
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unlawful under the Disability Discrimination Act 1992 (Cth) (‘DDA’) and in every State and 
Territory.
817
 Section 4 of the Act defines ‘disability’ as:  
 
(a) total or partial loss of the person’s bodily or mental functions; or  
(b) total or partial loss of a part of the body; or 
(c) the presence in the body of organisms causing disease or illness; or 
(d) the presence in the body of organisms capable of causing disease or illness; or 
(e) the malfunction, malformation or disfigurement of a part of the person’s body; or 
(f) a disorder or malfunction that results in the person learning differently from a person 
without the disorder or malfunction; or 
(g) a disorder, illness or disease that affects a person’s thought processes, perceptions of 
reality, emotions or judgment or that results in disturbed behaviour. 
 
The definition includes presently or previously existing disabilities or those which might 
arise in the future or which are imputed to a person. Because of decisions such as Purvis818 
the Disability Discrimination and Other Human Rights Legislation Amendment Act 2009 
(Cth) added at the end of the section 4 definition of ‘disability’: 
 
To avoid doubt, a disability that is otherwise covered by this definition includes 
behaviour that is a symptom or manifestation of the disability.  
 
In 2007 there were 60,872 students with disability attending secondary school or 4.2 per cent 
of all secondary students in Australia.
819
 All States and Territories have had a formal policy 
of inclusivity for much of the last two decades.
820
 Most Australian children with disability 
who are enrolled in school attend mainstream schools (86.3 per cent).
821
 However, research 
found that in 2007, 84 per cent of all children with disability attending ordinary classes in 
mainstream schools were not provided with any education support arrangements. Similarly, 
only 32 per cent of young people aged between 15 and 24 years with a disability completed 
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the final year of secondary school compared with 53 per cent of young people without a 
disability.
822
 
 
Since then, Australia has ratified the UN Convention on the Rights of Persons with 
Disabilities (‘CRPD’).823 In 2009 the parliamentary Joint Standing Committee on Treaties 
(‘JSCOT’) also supported the ratification of the Optional Protocol to the Convention, which 
gives the UN Committee on the Rights of Persons with Disabilities the power to receive 
complaints from individuals and groups who believe that their rights under the Convention 
have been breached.
824
 The Australian Government increased funding for disability support 
services and created a National Disability Strategy. The strategy aimed to address the 
barriers faced by Australians with disability and to promote social inclusion.
825
 The 
increasing number of children diagnosed with an autism spectrum disorder (‘ASD’) led to 
the Government’s Helping Children with Autism program to educate teachers, parents and 
carers.
826
 
As noted in section 4.6, the Disability Standards for Education 2005, which are subordinate 
legislation to the DDA, s 31, clarify the legal obligations to enable educational institutions to 
comply with the Act.  The effect of the Standards is stated as being to give students and 
prospective students with disabilities ‘the right to comparable access to services and facilities 
and the right to participate in education and training unimpeded by discrimination’.827 
Institutions must ensure that curriculum teaching materials and assessment are accessible to 
students with disability; course delivery is flexible; equivalent experiences are provided for 
activities which the disabled student cannot complete; study materials are available in 
accessible formats; and teaching strategies are adjusted with additional support provided.
828
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The State education departments have developed policies to guide school practices against 
discrimination. Education Queensland, for example, devotes more than half of its curriculum 
policies to promoting equity and providing for students at risk of losing access to education. 
Similarly, other States and Territories have targeted policies.
829
 However, reports show that 
despite the increase in numbers of students with disability in schools, funding has not kept 
pace with the demand. For example, the Victorian Government in fact tightened its funding 
criteria from 2005 to 2007 to reduce the eligibility of students with language disorders for 
individual funding. As a result, the number of supported students with language disorders 
declined in that period from 6,760 to 208 students.
830
 Similarly sight impaired students in the 
ACT and nationally,
831
 and hearing impaired students across Australia have been left without 
adequate support.
832
 Some of the difficulties faced by children with these and other 
disabilities include a high level of bullying in mainstream schools, the distance travelled by 
some students to special schools, and the unwillingness of many special schools to provide 
academic curricula.
833
 It has been noted that the withdrawal of special schools and relocating 
disabled children in mainstream schooling does not necessarily equate with inclusion.
834
 
There are major difficulties in including disabled children in mainstream classrooms, where 
the duty of care to one can conflict with the duty to the remainder of the children.
835
 It 
remains to be seen whether Australian Government policies and amendments to the 
disabilities legislation, as well as State and Territory measures improve access to education 
for disabled children. 
 
5.5.2 Educational access: Indigenous students 
 
UNESCO reported with approval that in 1992 the Faculty of Education in Sydney conducted 
a project to compile a selection of reference documents for teacher training students to teach 
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history, culture and Australian Indigenous peoples issues in the school curriculum.
836
 The 
CESCR in 2000 commended Australia for having allocated $2.3 billion for Indigenous 
programs.
837
  However, despite this and the gains that have been made in the past few 
decades, Indigenous children are yet to achieve equal access to a full education. Many drop 
out of school at or before Year 10 and comparatively few remain to complete Years 11 and 
12. Approximately half of eligible 4-year-old Indigenous children do not enrol in preschool 
and Indigenous students’ results have been found to be roughly 20 percent below the 
national average in literacy and numeracy at Years 3, 5 and 7.
838
 In 2004, 39.5 percent of 
Indigenous students progressed to Year 12 compared with 76.8 percent of other students.
839
 
As part of its focus on Indigenous education the Australian Government in 2004 pledged 
$2.1 billion for programs to improve the educational outcomes for indigenous students.
840
 
The States and Territories also introduced programs to support Indigenous students in the 
past decade.
841
 The Australian Government pledged funding of $291.2 million for six years 
to improve remote service delivery including reforms to early childhood services for 
Indigenous children.
842
 
 
While some Indigenous specific programs have been highly successful,
843
 so far only a small 
proportion of the total population of Indigenous students has been able to access them. What 
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is required is a system wide change in approach in addressing the issues in Indigenous 
communities.
844
 SEAM (the School Enrolment and Attendance Measure) continues to link 
welfare payments to parents with the attendance of their children at state schools in an effort 
to improve school attendance in areas of the Northern Territory and Queensland.
845
 It 
requires parents to ensure their children are enrolled in school and attend regularly. Failure to 
do so results in the withdrawal of income support. The measure does not require compulsory 
reporting by the schools but is presented as an optional strategy for schools to use in 
improving school attendance.
846
 Although widely criticised, the measure can be seen as an 
attempt to take ‘steps to include the most marginalised’ pursuant to the components of 
‘accessibility’. However whether they are the recommended ‘positive steps’ is debatable.847 
Not only must schools be able to be accessed by marginalised children, they must be 
educationally and economically accessible. If the children are not engaged by the 
environment and content of the schooling they will not attend, even if their parents are 
forced to deliver them to the school. If the home subsists on income support, then materials 
to assist learning will be limited. Compelling attendance per se without addressing the 
students’ needs does not pass the test of accessibility. 
 
It has been observed that if the plight of Indigenous students has been described as ‘at risk’ it 
must be recognised that they are at risk of failing not just because of circumstances of birth 
or environment but because the school has not sufficiently engaged them.
848
 Teachers need 
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to accept Aboriginal English as the first language of many Indigenous students.
849
 Strong 
leadership at the school level is important in fostering a culture of learning that includes 
Indigenous students and enables their engagement and participation.
850
   
 
The MCEETYA recommendations of 2006 committed the State and Territory Ministers to 
provide pre-service and in-service professional training in Indigenous culture, and 
pedagogical strategies to school leaders and teachers. They also committed to making 
professional learning in Indigenous culture and issues a prerequisite for appointment as 
principal.
851
 Despite these goals disparities remain between outcomes for Indigenous and 
non-indigenous students. For example, it was reported in 2008 that Indigenous teenagers as 
old as 16 were still attending primary school in homeland communities in northeast Arnhem 
Land because there were no secondary schooling facilities. One of the communities 
petitioned the Northern Territory Government to allow its school to become an independent 
Christian school in order to provide a permanent teacher.
852
 As in the case of access for 
disabled children, the recent measures introduced to improve access to education for 
Indigenous children have yet to be tested. Currently the right to an adequately accessible 
education for these children has not been achieved. 
 
5.5.3 Educational access: Refugees 
 
Australia is obliged under Article 22 of CROC to protect children seeking refugee status. 
The former Human Rights and Equal Opportunity Commission’s (‘HREOC’) Report of 
2004
853
 found the mandatory detention of children in immigration detention centres violated 
several articles of CROC including Article 28(1), the right to education. The then Australian 
Government rejected the major findings and recommendations of the report, describing it as 
‘unbalanced and backward-looking’.854  
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As an example, Sudanese refugees comprise a growing number of students in Australian 
schools. In a 2005 Report, the UN’s Joint Assessment Mission for Sudan stated that the 
people of Southern Sudan had the lowest access to primary education in the world. Some 
children arriving in Australia had either completely missed out on education in Sudan or 
experienced nothing more than an informal gathering in derelict buildings or under a tree.
855
 
It was reported that 82% of school age girls in Sudan were out of school and only 1% of girls 
completed primary education. Therefore, in Australian schools attended by Sudanese and 
other refugee children, supportive educational environments are required. Traumatised 
children with minimal education, compared with students of the same age in Australian 
government schools, require inclusive pedagogies and support.  
 
5.5.4 Economic access 
 
In Australia many teenagers work in part-time jobs to assist the family income.
856
 For some 
low socio-economic families this contribution is seen as necessary and is placed above the 
need to allow children time to complete study tasks. Parents need to be encouraged to allow 
children to have time at home for study in order to succeed at their studies. Australian 
families should be expected to value education for their children over and above short term 
increases to the family income. In the past decade teachers have been formally required to 
understand the social and economic factors that impact on students’ ability to engage in 
education and to respond with productive pedagogies.
857
 However, what has been needed, in 
addition to teacher awareness, has been a community approach to alleviating the factors 
which keep children at work. The Low Socio-Economic Status School Communities National 
Partnership 2009-2015 is a current measure covering both State and Territory and 
independent schooling sectors.
858
 Its stated aim is to improve student learning outcomes in 
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schools with high numbers of disadvantaged students. Each schooling sector, in consultation 
with local communities, determines which strategies best respond to local needs. Flexible 
operation of school hours is one proposed measure, along with incentives to attract highly 
motivated principals and teachers to disadvantaged areas. The emphasis is on locally 
developed material with personalised learning strategies. Student wellbeing centres and 
parenting programs are planned to involve families in difficult circumstances.  
 
5.5.5 Physical access 
 
As discussed in section 5.3.2 above, in 1999 HREOC initiated the National Inquiry into 
Rural and Remote Education. The Commission’s consultations had found access to 
appropriate education was a major concern in these areas.
859
 Remote areas present particular 
challenges for students with high needs. For example in Western Australia scattered across 
almost one-third of the Australian continent are disabled students who need access to support 
and services. The provision of services to small populations presents significant resourcing 
demands. Special programs which require high level teaching skills are most easily provided 
in the metropolitan area, whereas in rural and remote areas the skills and resources are 
lacking.
860
 
 
5.6 Adaptability in Australia 
 
As noted in section 4.12 adaptability requires education to evolve with changing needs and 
to be flexible to meet the students’ specific circumstances. Adaptability intersects with 
accessibility in several areas in the changes that must be made to accommodate Indigenous 
children and those who are disabled, refugees in detention, living in rural and remote areas 
and in low socio-economic circumstances.
861
 Specifically this section looks at the evolving 
needs in education and whether Australia is meeting the demands of social and technological 
change as it impacts on education.  
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An adequate education for a disabled child will be inclusive and therefore accessible but 
must also keep up with technological changes that enhance the learning experience. Where 
technology is developed to assist sight and hearing impaired students, reasonable provision 
must be made to supply these resources.  As the population of Australia changes in its ethnic 
composition, cultural and religious observances change. Many schools may no longer be 
timetabled exclusively around the European religious festivals brought with the first 
European settlers. The primary language of students may no longer be assumed to be 
Australian English. Similarly, as morality and gender roles change, the profile of the typical 
student must change. The expectation that each school age child will enjoy a two parent 
home with full study support must be altered to fit the social reality. The growth of a human 
rights culture internationally itself dictates that Indigenous identity must be included in 
contemporary education, and the philosophy of international citizenship be represented in 
teaching materials and methods. The reality of displaced persons seeking entry to Australia 
requires flexibility to accommodate children in transitional status, whether in detention or in 
other temporary immigrant supervision.  
 
More than the other three of the 4As, adaptability requires not just policy measures to 
accommodate change but a concerted change in thought and vision. Educators and education 
bureaucrats must be flexible. What may have been appropriate under the motto ‘Endeavour 
Forever’ will not work for the ‘Deadly and Smart’ Indigenous generation.862 Neither do 
traditional educational approaches assist children who have arrived from extraordinary 
circumstances of war in other countries. 
 
A guide to the requirements of adaptability may be found in the Melbourne Declaration on 
Educational Goals for Young Australians which was agreed to by Ministers of the 
Australian, State and Territory governments in December 2008.
863
 Goal 1 is a commitment 
that Australian schooling should promote equity and excellence; Goal 2 is that all young 
Australians become successful learners, confident and creative individuals, and active and 
informed citizens. Tied to the Declaration are eight areas in which the governments agreed to 
undertake across the four years 2009-2012.
864
 Since this period has concluded the eight 
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undertakings will be a significant checklist for education departments across Australia to 
determine whether education has adapted to the needs of students. The Australian 
governments are committed to: 
 
 working with all school sectors to ensure that schools engage young Australians, 
parents, carers, families, other education and training providers, business and the 
broader community to support students’ progress through schooling, and to 
provide them with rich learning, personal development and citizenship 
opportunities. 
 supporting the development and strengthening of early childhood education, to 
provide every child with the opportunity for the best start in life. 
 working with all school sectors to attract, develop, support and retain a high-
quality teaching and school leadership workforce in Australian schools. 
 working with all school sectors to ensure that schools provide programs that are 
responsive to students’ developmental and learning needs in the middle years, 
and which are challenging, engaging and rewarding. 
 working with all school sectors to support the senior years of schooling and the 
provision of high quality pathways to facilitate effective transitions between 
further study, training and employment. 
 working together with all school sectors to ensure world-class curriculum and 
assessment for Australia at both national and local levels. 
 working with all school sectors to ‘close the gap’ for young Indigenous 
Australians; provide targeted support to disadvantaged students; focus on school 
improvement in low socioeconomic communities. 
 working with all school sectors to ensure that public reporting focuses on 
improving performance and student outcomes; is both locally and nationally 
relevant; is timely, consistent and comparable. 
865
 
 
5.6.1 ICT resources and curriculum 
 
As noted in section 4.12, new technologies provide opportunities to enhance education. In 
addition the increased use of ICT has been a major instrument of change in the way schools 
function.
866
  While keeping abreast of technological change and supplying technical 
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maintenance for school computers poses increased funding demands, it is important that 
students have access to ICT, and teachers must be equipped to use technology in subject 
areas. ICT expertise will become increasingly necessary in the professional knowledge of 
teachers. Online global teacher networks are likely to be used in learning pedagogies and 
sharing teaching ideas.
867
 States and Territories have required teachers to demonstrate basic 
proficiency in the use of ICT in teaching. For example in Queensland, pursuant to the Smart 
Classrooms Development Framework, teachers must complete at least the first of three ICT 
pedagogical competencies as part of their professional development.
868
 In fact the formal 
completion of this initial compulsory process was able to be achieved in several hours, and 
provided little real training for teachers without ICT experience.
869
 
 
5.6.2 Teachers’ adaptability 
 
The necessary changes in schooling discussed in section 4.12, from the traditional delivery 
of pre-defined content to ‘an interactive process of knowledge construction’870 place 
considerable demands on teachers. Some commentators have found evidence of these 
changes happening in Australian schools. Skilbeck and Connell found that behind these 
changes lies a notion of school itself being a pattern of as well as for future life.871 They 
regarded the pilot programs in Queensland and Tasmania which began in 2002 as providing 
the pedagogical changes required, as well as finding similar evidence in all States.
872
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Teachers are required to be flexible and creative in order to accommodate the demands of the 
knowledge society, but the reality is increasingly a society of students and parents 
challenging authority and a resistance to learning by children with dysfunctional family 
lives.
873
 This combined with an increasingly legalised educational environment finds 
teachers caught between two worlds: the accountability of daily pressures and the vision 
required to implement future focused teaching.  
 
5.6.3 Pregnant students 
 
As noted in section 5.6.2 above, the notion of school itself adapting to become a pattern of 
and well as for a future life 874 embraces the education of pregnant students. While the 
Australian teenage birth rate is lower than in the United Kingdom and the United States it is 
high in comparison to other countries in the developed world.
875
 Birth rates to teenagers are 
higher in Queensland, Western Australia, Tasmania and the Northern Territory than in NSW, 
South Australia, Victoria and the ACT.
876
 Section 21 of the Sex Discrimination Act 1984 
(Cth) makes it unlawful for an educational authority to discriminate against a person on the 
ground of pregnancy. In 1999 HREOC conducted the National Pregnancy and Work Inquiry 
producing the report Pregnant and Productive which recommended measures to enhance the 
career and education opportunities of young pregnant women.
877
 All States and Territories 
have some policy measures to assist pregnant school girls. The most notable is in NSW 
where the Department of Education and Training supports pregnant and parenting students 
within its Student Welfare Policy.878 The Plumpton High School Young Mothers in 
Education program founded in 1994 was successful in its commitment of the school staff 
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and interagency approach to issues such as housing, finance, health care, and legal rights.
879
 
The school’s policy highlighted the need for flexibility, family support and confidentiality.880 
 
Similarly the ACT and Victoria also conduct programs of modified curricula and support for 
pregnant students as do the Education Departments of Tasmania and South Australia.
881
 WA 
schools are guided by the policy and guidelines for gender equity in the Social Justice in 
Education Statements, and in the Northern Territory the Equal Opportunities — Employment 
and Educational Access Policy requires principals to develop mechanisms to prevent 
discriminatory practices.
882
 The Queensland Pregnant and Parenting Students Policy 
commenced in 1999; principals are specifically required to identify and address aspects of 
schooling which lead to disadvantage for pregnant and parenting students. The Queensland 
policy encourages flexibility in school policies and practices in curriculum design, teaching 
and learning strategies, and assessment as well as temporary alterations in attendance 
patterns.
883
 
5.7 Conclusion 
 
This chapter examined Australia’s legislative and policy initiatives in education to assess 
whether it has met its obligations under the right to education. The 4-As of adequacy as 
outlined in Chapter 4 were used as a standard to evaluate whether Australia’s federal, State 
and Territory governments have met the obligations. In a period of apparently rapid reform it 
is premature to judge many of the current government’s initiatives. The plethora of programs 
under national partnerships and federal government budgeting appear to be addressing many 
of the criticisms levelled at Australia as a State Party to the human rights conventions by 
international committees, at least in stated intention. However, at the present time several 
areas stand out as demonstrating Australia’s violation of the relevant treaties to which it is a 
party. The recommendations of the NHRCC report have only reinforced the status quo in this 
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respect despite persuasive submissions to the contrary. Australian students of compulsory 
school age who attend state schools are currently receiving less funding than students in 
private schools. Free education is not universal in that de facto school charges are imposed in 
the majority of state schools for both basic resources and extracurricular activities. Rural and 
remote schools are not adequately equipped and in many cases difficult to access. Exclusion 
policy is inconsistently applied leaving some children without administrative appeal. 
Indigenous children are not completing compulsory schooling in adequate numbers and 
school engagement is poor except in exceptional instances. Bullying is occurring with such 
frequency that measures to prevent it remain inadequate. Teachers are not in receipt of 
competitive salaries and currently enter teacher training with comparatively low academic 
entry.  
 
Disabled children are not being provided with adequate support in a majority of mainstream 
schools. However, anti-discrimination legislation has permitted some redress for violations 
of educational accessibility and acceptability as they affect disabled children. Pursuant to this 
legislation children have been compensated to some extent for inadequate education. Thus in 
this area, the law has served to promote the changes required by Australia’s international 
obligations. Nevertheless the scope of the anti-discrimination legislation is fundamentally 
limited in its application. Change is required across the board whereby individual students in 
Australia, whether disabled or otherwise, may enforce the internationally recognised duty to 
provide an adequate education. 
 
Chapters 6 and 7 explore whether the remedy of negligence is able to supply this legal 
response to Australia’s international obligation to provide an adequate education. 
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PART 4 - A REMEDY FOR INADEQUATE EDUCATION IN 
AUSTRALIA 
CHAPTER 6   An Australian action in educational negligence 
 
6.1 Introduction 
 
Chapter 5 demonstrated that legislative measures and government initiatives which 
addressed the 4As of adequate education left serious gaps in Australia’s implementation of 
its international obligations. The exception was found to emerge from the anti-discrimination 
legislation which permits some redress for disabled children who have been denied an 
adequate education. As a vehicle for promoting the changes required by Australia’s 
international obligation to provide all students with an adequate education, this legislation is 
limited.  
 
This chapter outlines the capacity of negligence to address the need for systemic changes in 
society and explores whether a remedy in negligence should be available to permit individual 
claims of breach of the human right to adequate education. The law of negligence already 
provides a means of addressing failures to provide safe premises and a safe learning 
environment free from bullying. An action for educational negligence would complement 
these established remedies as a means of providing reparation for failure to provide an 
adequate education.  
 
Part 2 traced the development of the action in educational negligence in the United States 
and the United Kingdom. This chapter surveys the negligence regime in Australia and 
examines the elements of an action in educational negligence if it were recognised in the 
Australian context.  
6.2 An individual action for change 
 
Individuals should be able to enforce their human right to an adequate education. It has been 
noted that the Optional Protocols to the CPPR and CRPD allow individuals and groups who 
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believe that their rights under those Conventions have been breached to bring complaints to 
United Nations’ Committees.884 These developments along with other modern day state 
practices have caused one commentator to suggest they provide strong support for the 
existence of a new customary international law which recognises the individual as an 
international juristic entity, with international rights and procedural capacity.
885
 
 
In Switzerland, the legal system already follows a monistic concept which allows individuals 
to rely on principles of international law in order to assert their rights and obligations vested 
in or incumbent on the authorities or other individuals.
886
 Similarly, authorities in the United 
States have given individuals compensation for breaches of international human rights 
norms. In Forti v Suarez-Mason887 the United States District Court dealt with claims by 
Argentinian plaintiffs against an Argentinian general for acts of torture, murder and arbitrary 
imprisonment committed by his subordinates. The District Court rejected the defendant's 
argument that the law of Nations extends only to relations between sovereign states and 
therefore excluded the plaintiff's case. The Court found the argument inapplicable to 
individual injuries under the international law of human rights. The Court held these 
international rights of the plaintiff had been infringed by the defendant and his subordinates 
and therefore had to be compensated.
888
 
 
In the United Kingdom Roche v United Kingdom 889 concerned a former British Army 
soldier who had volunteered to submit to toxic chemical testing in the early 60s without 
being told of the risks. He subsequently suffered serious health problems and sought a range 
of remedies including an application under Article 8 of the ECHR claiming he had 
inadequate access to information. He also claimed under Article 6 claiming he had been 
denied access to a court. His action against the United Kingdom government was 
unsuccessful in that an amendment to legislation in 1987 permitting armed forces personnel 
to bring actions in tort against the Crown was not retrospective. The European Court of 
Human Rights chaired by President Wildhaber accepted the applicant’s claim under Article 
8, rejected his Article 6 claim, and awarded him €50,000. 
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Zupančič J dissented on the rejection of the applicant’s Article 6 claim and stated: 
 
Moreover, a right without a remedy is a simple recommendation (“natural 
obligation”). It follows that a right is doubly dependent on its concomitant remedy. 
If the remedy does not exist a right is not a right; if the remedy is not procedurally 
pursued the right will not be vindicated. The right and its remedy are not only 
interdependent. They are consubstantial. To speak of rights as if they existed apart 
from their procedural context is to separate artificially – say for pedagogical, 
theoretical or nomotechnical reasons –what in practical terms is inseparable. A 
substantive right is not a mirror image of its procedural remedy. 
 
A substantive right is its remedy.890 
 
The negligence action promotes change in its ‘ombudsman’ effect by identifying, exposing 
and correcting systemic failures in public bodies.
891
 For example, in pointing out the public 
interest benefit 
892
in exposing the systemic failures in the police service, Lord Hutton in 
Waters v Commissioner of Police stated: 893  
 
[I]f the plaintiff succeeds at the trial in proving in whole or in substantial part the 
truth of her allegation that she was subjected to serious and prolonged victimisation 
and harassment which caused her psychiatric harm because she had made an 
allegation of a serious offence against a fellow officer and that the defendant through 
his senior officers was guilty of negligence in failing to take adequate steps to 
protect her against such treatment, such proof would reveal a serious state of affairs 
in the Metropolitan Police. If such a state of affairs exists I consider that it is in the 
public interest that it should be brought to light so that steps can be taken to seek to 
ensure that it does not continue, because if officers (and particularly women officers 
who complain of a sexual offence committed against them by a male colleague) are 
treated as the plaintiff alleges, citizens will be discouraged from joining the police, 
or from continuing to serve in the police after they have joined, with consequent 
harm to the interests of the community. In my opinion this is a consideration which 
carries significant weight when placed in the scales against the argument that the 
continuance of the action will place unreasonable and disproportionate burdens on 
the police and distract them from their primary task of combating crime. 
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Lord Steyn observed the law’s influence in the protection of good Samaritans in White v 
Chief Constable of South Yorkshire Police:894   
 
The law has long recognised the moral imperative of encouraging citizens to rescue 
persons in peril. Those who altruistically expose themselves to danger in an 
emergency to save others are favoured by the law. 
 
The law of negligence serves the goals of compensation loss distribution and the setting of 
standards.
895
 The community welfare benefits of recognising a duty of care include the 
deterrence of harmful conduct and motivate those who would owe the duty to contribute to 
higher standards.
896
 An action for education negligence would permit all students, both 
disabled and otherwise, to enforce their individual right to receive an adequate education. 
  As Kirby J has noted:  
In the long run in Australia, most wrongs will probably be cured by legislation or a 
change in governmental policy. Of course, in the long run all of us are dead. 
Sometimes change requires example and a bit of stimulation.
897
 
 
6.3        The Australian negligence background 
 
In Australia, to establish an action in negligence the following elements must be established: 
(1) the duty of care; (2) the scope of the duty; (3) the breach; and (4) the causation of 
damage.
898
 As to the first element, like English courts, Australian courts have searched in 
vain for a single all-encompassing test for finding a duty of care. Australian courts did not 
embrace the Anns two stage general principle test. Justice Deane’s proximity-as-principle 
approach was accepted as a major determinant of the duty of care during the eighties and 
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early nineties.
899
 However, throughout this time Brennan J used an incremental approach 
using reasonable foreseeability and analogy which the House of Lords consistently 
preferred.
900
 In 1997 Hill v Van Erp901 was seen as illustrating the fragmenting of proximity-
as-principle and moving the Court from general principle towards a rule or category based 
approach.
902
 In a case of solicitor’s negligence relating to the attestation clause of a will, 
Dawson and Toohey JJ referred to proximity as useful term for signifying the process of 
reasoning which must be undertaken to establish a duty of care, but which is not always a 
common element underlying all categories of cases in which a duty of care is recognised.
903
 
 Perre v Apand 904 concerned potato farmers suing for economic loss due to seed infected by 
bacterial wilt being introduced onto another farmer’s nearby land, thus breaching a Western 
Australian regulation and denying Perre the ability to export potatoes to Western Australia. 
Justice McHugh tracked the demise of proximity as a unifying theme in Australia.
905
  His 
Honour observed: 
 
Although proximity may no longer be the talisman for determining a duty of care, 
neither this court not the English courts – which have also rejected proximity as the 
duty of care determinant – have entirely abandoned the use of proximity as a factor 
in determining duty… 
 
So if proximity is not the unifying test for negligence, if the two stage and three 
stage tests are defective… and if the categories and incremental approach is not 
accepted favourably by the majority of judges, is there any solution to the problems 
posed by the development of a tort of negligent economic loss?
906
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His Honour believed that until any unifying principle emerged, the best solution was to 
proceed incrementally from established cases and principles: 
 
[T]he most helpful approach to the duty problem is first to ascertain whether the case 
comes within an established category. If the answer is in the negative, the next 
question is, was the harm which the plaintiff suffered a reasonably foreseeable result 
of the defendant’s acts or omissions? A negative answer will result in a finding of no 
duty. But a positive answer invites further inquiry and an examination of analogous 
cases where the courts have held that a duty does or does not exist. The law should 
be developed incrementally by reference to the reasons why the material facts in 
analogous cases did not found a duty and by reference to the few principles of 
general application that can be found in the duty cases…907 
 
His Honour saw as decisive in determining whether a duty of care is owed the answer to the 
question: ‘How vulnerable was the plaintiff to incurring loss by reason of the defendant’s 
conduct?’908 He conceded that the nature of vulnerability sufficient to found a duty of care 
would no doubt vary from category to category and from case to case, and stated that the 
defendant’s control of the plaintiff’s right, interest or expectation will be an important test 
for vulnerability.
909
 Justice Gummow preferred the approach taken by Stephen J in Caltex 
Oil (Australia) Pty Ltd v The Dredge ‘Willemstad,’910 and thus isolated a number of ‘salient 
features’ in the case which combined to constitute a sufficiently close relationship to give 
rise to a duty of care.
911
 
 
As one of the majority, but differing from the remainder of the Court, Kirby J expressed 
approval of the Caparo three stage test and recommended that the Court should adopt it, 
stating that its methodology serves to ‘bring judicial choices into the open’.912 
 
In the same year as Perre the High Court decided Crimmins v Stevedoring Industry Finance 
Committee913 an action brought by the widow of a waterside worker who died of an asbestos 
related disease. The authority allocated workers at the waterside to various stevedore 
companies and hence took the matter outside the traditional master servant relationship. 
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McHugh J highlighted the worker’s vulnerability which arose as a result of the casual nature 
of the job and the obligation to obey the authority’s directions as to where he worked.914 His 
Honour noted that the authority also had powers of discipline and repeated his statement in 
Perre915 as to the incremental approach to finding the duty of care.  His Honour cautioned 
that because there was no general test for determining whether a duty of care exists, this did 
not mean that novel cases were to be determined simply by looking for factual similarities in 
decided cases, nor were principle and policy to be ignored in developing the law in this 
area.
916
 On the contrary, the precedent cases were to be examined to reveal their bases in 
principle and policy and if appropriate applied to the instant case.
917
 McHugh J noted that 
public law concepts of duty and private law notions of duty are informed by differing 
rationales. He observed: 
 
On the current state of the authorities, the negligent exercise of a statutory power is 
not immune from liability simply because it was within power, nor is it actionable in 
negligence simply because it is ultra vires.
918
 
 
His Honour listed questions to be asked where in a novel case a plaintiff alleges breach of 
duty of care by statutory authority: (1) Was the injury reasonably foreseeable? (2) By reason 
of the defendant’s obligation or control, did the defendant have the power to protect the 
specific class of plaintiff? (3) Was the plaintiff vulnerable in the sense of not being able to 
adequately safeguard himself?
919
 His Honour stated: 
 
1t can seldom be the case that a person, who controls or directs another person, does 
not owe that person a duty to take reasonable care to avoid risks of harm from that 
direction or the effect of that control.
920
 
 
The following year Sullivan v Moody 921was decided. In a joint decision, Gleeson CJ, 
Gaudron, McHugh, Hayne and Callinan JJ held ‘foreseeability of harm is not sufficient to 
give rise to a duty of care’;922 The Court stated: 
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The formula is not “proximity”. Notwithstanding the centrality of that concept for 
more than a century…it gives little practical guidance in determining whether a duty 
of care exists in cases that are not analogous to cases in which a duty of care has 
been established…What has been described as the three-stage approach of Lord 
Bridge of Harwich in Caparo Industries plc v Dickman [1990] 2 AC 605 does not 
represent the law in Australia.
923
 
 
The Court cited Lord Diplock in Dorset Yacht Co Ltd v Home Office:924 
 
[T]he judicial development of the law of negligence rightly proceeds by seeking to 
identify the relevant characteristics that are common to the kinds of conduct and 
relationship between the parties which are involved in the case for decision and the 
kinds of conduct and relationships which have been held in previous decisions of the 
courts to give rise to a duty of care.
925
 
 
Their Honours saw questions of what is ‘fair, just and reasonable’ being misunderstood as an 
invitation to formulate policy rather than to search for principle.
926
 
 
What remained of the duty of care methodology after Sullivan v Moody has been seen to 
include an incremental approach with the elements of foreseeability and ‘salient features.’927 
One commentator argued that an approach combining both ‘lower level norms’ and ‘higher 
level principles’ is currently correct and most suited to keep the law both stable and 
‘reasonably dynamic.’928 
 
In Graham Barclay Oysters Pty Ltd v Ryan (‘Graham Barclay’), a case concerning the 
attempt to find a duty of care owed by local and State governments to the injured consumers 
of contaminated oysters, Justices Gummow and Hayne observed: 
 
The totality of the relationship between the parties, not merely the foresight and 
capacity to act on the part of one of them, is the proper basis upon which a duty of 
care may be recognised… 
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An evaluation of whether a relationship between a statutory authority and a class of 
persons imports a common law duty of care is necessarily a multifaceted inquiry. 
Each of the salient features of the relationship must be considered.
929
 
 
6.3.1  The influence of the civil liability legislation 
 
An action in negligence in Australia involving personal injury requires consideration of the 
civil liability legislation, which intervenes at each element of the negligence formula.
930
 The 
personal injury likely to be suffered as a result of a failure to provide an adequate education 
is discussed in section 6.4.3 below.  
Concern about the price and availability of public liability insurance led to a review of the 
laws of negligence in relation to personal injury.
931
 The Ipp Committee, headed by Justice 
David Ipp, produced a report pursuant to the review into the law of negligence so far as it 
concerns personal injuries.
932
 The Committee recommendations relating to public authorities 
were aimed at reducing the liability of public authorities by making them responsible for 
negligence only if their acts were so unreasonable that no reasonable public authority could 
have so acted.
933
 ‘Public authorities’ include education departments of the Australian States 
and Territories.
934
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In the wake of the Ipp Report the civil liability legislation of the Australian States and 
Territories were variously rewritten between 2002 and 2004.
935
 The objective of the 
legislation was to implement the Ipp Review recommendations as determined by its terms of 
reference. Within this broad context, the Terms of Reference for the Review stated: 
[T]he award of damages for personal injury has become unaffordable and 
unsustainable as the principal source of compensation for those injured through the 
fault of another. It is desirable to examine a method for the reform of the common 
law with the objective of limiting liability and quantum of damages arising from 
personal injury and death. 936 
The legislation in some jurisdictions codifies the existing law and in some it modifies the 
law, with inconsistences between the States and Territories’ regimes.937 The NSW Civil 
Liability Act 2002 has broadest coverage and covers statutory authorities, government 
authorities and bodies having public functions.  
6.4   An Australian action for educational negligence 
 
At first glance, a claim alleging educational negligence can be framed in the language of a 
typical negligence suit. The plaintiff would need to establish that the teacher or school 
authority had a duty to take reasonable care in providing education, that duty was breached, 
the student’s failure to learn is recognised damage, and that but for the breach the student 
would not have suffered that damage.
938
 The United States decisions of the 1970s and 1980s 
outlined the policy problems in supporting an action in education negligence.939 The policy 
aspects of developing the novel action in educational negligence in Australia are inseparable 
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from finding a duty of care.
940
 These policy considerations, discussed in Chapter 7, must be 
observed in addition to the analyses in this chapter. Section 6.3 above set out the current 
approach for establishing an action in negligence in Australia.  It is therefore appropriate to 
deal with the contemporary action in negligence under the sub-headings: duty of care, 
standard and breach, causation and damage.
941
  
 
6.4.1 Duty of care 
 
The duty formula as stated by Lord Atkin has been the authority for the past eighty years.
942
 
In Australia, Justice McHugh of the High Court more recently reiterated the neighbour 
principle in Graham Barclay.943 As noted in section 6.3 above, in Australia the law of 
negligence would seem to require an incremental development having regard to established 
categories as useful analogies and comparing the ‘salient features’ of the case in question.944 
For example, finding the existence of a duty of care owed by a holder of statutory power or 
statutory authority such as an education department ‘turns on a close examination of the 
terms, scope and purpose of the relevant statutory regime.’945 Examining the relationship 
between the holder of the power, and the person or persons to whom it is argued that a duty 
of care is owed, will require a consideration of the ‘degree and nature of control exercised 
over the risk of harm that has eventuated’, the ‘degree of vulnerability of those who depend 
on the exercise of the power’ and the ‘consistency or otherwise of the asserted duty of care 
with the terms, scope and purpose of the relevant statute.’946  
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To find an action in educational negligence, it will therefore be necessary to consider 
generally (1) analogous categories, (2) foreseeability and (3) salient features of control and 
vulnerability. The consistency or otherwise with the relevant statute, such as an Education 
Act, will be dealt with under the broader issue of coherence as a policy factor in section 7.4.7 
below. 
(a)     Analogous categories 
 
The first step in applying the incremental approach of finding a novel duty of care,
947
 is to 
find analogies with established categories. For example, in Crimmins v Stevedoring Industry 
Finance Committee (‘Crimmins’)948 the Court used an analogy with an employer’s duty to 
provide a safe system of work to find a duty of care owed to the waterside workers.
949
 There 
the authority should have had knowledge of the special risks to which workers were subject 
(in this case asbestos dust) and could control or minimise those risks.
950
 In Brodie v 
Singleton Shire Council951 Hayne J, in dissent, warned of the need to be careful in relying on 
analogies and to examine the closeness of the analogy drawn.
952
  
 
On the other hand in Perre v Apand Pty Ltd (‘Perre’)953 Gaudron J stated that, although the 
analogous category her Honour drew on did not cover the precise case in Perre, and was not 
truly comparable, it was one by analogy with which Perre was to be decided.954 Her Honour 
referred to Hawkins v Clayton 955 and Hill v Van Erp956 as examples of where the law of 
negligence may be invoked where economic loss is suffered in consequence of the loss or 
impairment of a legal right.
957
 Her Honour said the defendant’s relationship with the plaintiff 
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was analogous to that where one person is in a position to control the exercise or enjoyment 
of a legal right by another person:   
In my view, where a person knows or ought to know that his or her acts or omissions 
may cause the loss or impairment of legal rights possessed, enjoyed or exercised by 
another, whether as an individual or as a member of a class, and that that latter person 
is in no position to protect his or her own interests, there is a relationship such that the 
law should impose a duty of care on the former to take reasonable steps to avoid a 
foreseeable risk of economic loss resulting from the loss or impairment of those 
rights.
958
 
 
Discussions of its development in the United States referred to the action of ‘educational 
malpractice’ as a sub-class of negligence expanding duties of care.959 By 1985 a Canadian 
writer in supporting the action,
960
 referred to Lord Macmillan’s observation in Donoghue v 
Stevenson that: 
The categories of negligence are never closed…[t]he grounds of action may be as 
various and manifold as human errancy; and the conception of legal responsibility 
may develop in adaptation to altering social conditions and standards. The criterion 
of judgment must adapt itself to the changing circumstances of life.
961
 
 
An action for educational negligence may be considered analogous with the action for 
professional negligence. Arguments in favour of a duty of non-negligent instruction 
frequently revolve around the analogous duties of care of other professionals. As others are 
held accountable, such as doctors, lawyers, architects and engineers,
962
 so too should 
teachers if they wish to claim full membership in the ‘club of professionals.’963 Lord 
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Browne-Wilkinson in X (minors) v Bedfordshire referred to the ‘fine traditions of the 
teaching profession’ requiring that a duty be owed to children in relation to their educational 
needs.
964
 
 
The elements of integrity, diligence and skill have long since been characteristics of the 
respected professional. The question whether a teacher was a professional was debated in the 
United States until at least the 1990s
965
 but was settled by the High Court of Australia in Ex 
parte Professional Engineers’ Association966 in 1959.  In considering the term ‘industrial 
dispute’ as it applied to engineers employed by the State of NSW, Dixon CJ twice referred to 
the ‘profession’ of school teaching in the same sense as the profession of engineering.967 The 
Australian Professional Standards for Teachers have reiterated the status of Australian 
teachers. 
 
Against the use of this analogy are the facts that unlike doctors, accountants and lawyers, 
teachers do not deal with one ‘client’ at a time, nor can they necessarily choose what to 
teach. Hence their professional autonomy is not as clear cut.
968
 Nor are the standards in 
teaching as clearly connected with ‘best practice’ as are standards in other professions.969 
Staunching a flow of blood is different from teaching a syllabus. In the former, the method 
chosen is either effective or not, whereas in the latter, the optional methods may have only 
subtly differing outcomes. A surgeon’s carelessness in amputating the wrong leg has dire 
consequences for the victim but a student’s test score of B instead of A has fewer 
consequences.
970
 Similarly re-entry of a spacecraft into the atmosphere requires several rows 
of rivets correctly placed by an engineer to prevent destruction of the spacecraft, but 
differing theories of teaching may have only marginally differing learning outcomes.
971
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An action for educational negligence may also be analogous with the action for negligent 
advice.  At the highest it may be argued that teachers carry on the (business or) profession of 
providing advice and information.
972
 More specifically guidance counsellors are seen as 
having this role. If this narrow view is too onerous then the broad view might be argued: that 
is, that the information provided by teachers is of a serious nature, given in circumstances 
where they should realise that they are being trusted by the recipients (the students), who 
intend to act on their information, and it is reasonable for the students to rely on the 
teacher.
973
 
 
In the United States, Sain v Cedar Rapids Community School District (‘Sain’)974 concerned 
legal action in negligent academic advice given by a school guidance counsellor who 
wrongly advised a student that Technical English would allow for tertiary entrance, resulting 
in the student having to forfeit a lucrative athletic scholarship. In the Iowa court Justice Cady 
noted that the claim involved a ‘specific act of providing specific information requested by a 
student under circumstances in which the school knew or should have known the student was 
relying upon the information to qualify for future educational [athletic] opportunities.’975 
Each of the public policy concerns raised in the earlier case of Moore v Vanderloo976 were 
discussed by the court and dismissed in the circumstances of the giving of negligent 
advice.
977
 The Iowa court emphasised that although there was no duty of care in educational 
malpractice, in other circumstances schools owe a duty of reasonable care in maintaining 
physical facilities and in supervising students.
978
 It applied the same test used for other 
professionals embodied in the Restatement (Second) of Torts section 552 (1994): false 
information for the guidance of others in business, justifiable reliance and liability for 
pecuniary loss. The dissenters in Sain said that suggesting a course curriculum to a student 
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was not a business transaction. The majority pointed out that the Restatement did not require 
a business transaction, just a person in the business of supplying information to others.
979
 
 
On the other hand, the earlier case of Brown v Compton Unified School District980 concerned 
almost the same facts as Sain but the California court held no duty was owed to the plaintiff 
and there was no cause for negligent misrepresentation. This was even though Compton 
School District proactively recruited the plaintiff to attend the high school and play 
basketball, telling him that the high school would allow him to satisfy the national selection 
requirements (which it did not). The plaintiff relied on that promise in transferring schools. 
Further, the principal admitted in a letter to the national selectors that the school counsellor 
was to blame for the incorrect advice. The court found that policy considerations precluded 
an actionable duty of care in those who administer the academic phases of the public 
educational process, and cited the policy rationale given in Peter W.981  
 
In Australia, it has been suggested that if teachers provide progress reports to parents then, 
on both the broad and narrow views of negligent advice, there would appear to be a duty to 
provide a non-negligent report.
982
 The use of an action in negligent advice is limited by the 
statements above distinguishing it from an action for inadequate instruction. At the heart of 
education is the process of instruction, so the analogy of negligent misrepresentation is 
limited in its application.
983
  
 
A third analogy relates to the educator’s duty to protect children from physical injury 
suffered as a result of the breach of duty of school authorities and/or teachers. It may seem to 
be anomalous that the common law provides remedies to students physically injured in this 
context but not when their education is impaired by incompetent educators.
984
 It would seem, 
after all, a logical development to connect a duty of care for negligent acts or omissions 
which harm the body with a duty of care for negligent acts or omissions which harm the 
intellect. One commentator goes further to find it ‘a gross distortion of the historical role of 
the public school system’ to argue that ‘the school’s duty is no longer to create a literate 
                                                     
 
979
 Ibid. 
980
 80 Cal Rptr 2d 171 (App 2d Dist 1998). 
981
 60 Cal App 3d 814; 131 Cal Rptr 854 (Cal Ct App 1976). 
982
 Ian Ramsay (1988) 196; Ramsay adds that even so, the Courts may decline to extend liability for 
policy reasons; See also Williams (1996) 302. 
983
 Ramsay (1988) 207. 
984
 Elson (1978a) 644. 
 194  
 
citizenry but is merely to protect children from injuries to their bodies.’985 Possibly a more 
pertinent sub-class of the third analogy relates to the duty of educators to protect children 
from physical harm caused by negligent instruction, such as the gymnastics teacher 
inadequately preparing young gymnasts, or the science teacher failing to instruct students in 
the correct use of explosive substances.
986
 Here the causative element is clear, since the 
physical skills are either demonstrated correctly or not. Inadequate literacy teaching, by 
contrast, may have a delayed demonstration in a student’s reading and writing skills and less 
dramatic harm as a result of their negligent instruction: poor grades and limited career 
options. However, the process itself seems to have the same logic: inadequate teaching 
resulting in limited understanding of skills and as a result the student suffers harm. 
 
Because courts have developed the principles of negligence law to provide compensation for 
physical injury at school, it is argued that it is inevitable that courts in Australia will be asked 
to develop the same principles for student victims of incompetent teaching.
987
  
 
A fourth analogy arises from the duty to adequately educate students with special needs. As 
pointed out in section 4.6 disabled students have an established right to an adequate 
education although the remedies currently lie in anti-discrimination legislation. In Turner the 
Deputy President of the Victorian Civil and Administrative Tribunal referred repeatedly to 
the failures of the teachers to provide the plaintiff with adequate educational assistance.
988
 
Just as the implementation of international obligations relating to the rights of the disabled 
has occurred to some degree in Australian legislation, government policies and case law, so 
the right to adequate education for all students should be observed.  A coherent approach to 
the law in this area would be to offer all students, disabled and non-disabled the equal 
opportunity to assert their right to an adequate education; it is a logical progression of the 
law.
989
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Hence, even if the courts regard professional liability as providing an unsatisfactory analogy, 
three other areas of established actions - negligent advice, the duty of care for physical safety 
and anti-discrimination law - form an analogous foundation for an incremental expansion to 
recognise an action for educational negligence.  
 
 (b)  Foreseeability 
 
Foreseeability is required in establishing a duty of care in a novel action such as educational 
negligence. It is still the law in Australia that to find a duty of care, the relationship between 
the defendant and the plaintiff must be so closely and directly affected by the defendant’s 
acts or omissions that the defendant ought reasonably to have the plaintiff in contemplation 
as being so affected when it directs its mind to the relevant conduct in question.
990
The 
scholarship and judicial authority surrounding the interpretation of Lord Atkin’s neighbour 
principle has found the concept of foreseeability attaching variously to duty, causation and 
damage elements. Some Australian cases of psychiatric harm have used the concept of 
reasonable foreseeability to determine duty.
991
 For example, in the case of Tame v New South 
Wales where the question was whether the plaintiff’s psychiatric illness was an actionable 
consequence of a police officer recording a mistaken blood alcohol reading, Gleeson CJ 
stated:  
 
If the requirement of foreseeability were truly and generally as undemanding as is 
sometimes claimed, then it might take [the plaintiff] some distance to say that, this 
result having occurred, any psychiatrist would say that it would have been foreseen. 
But that is not the question. The question concerns the reasonableness of requiring 
[the police officer] to have this possibility in contemplation when he completed the 
report. He could not reasonably have been expected to foresee that his mistake 
carried a risk of harm to [the plaintiff] of the kind that resulted. It was not reasonable 
to require him to have her mental health in contemplation when he recorded the 
results of the blood tests.
992
  
 
In an action in educational negligence, the school authority and/or teacher is the defendant 
and the plaintiff is the student being educated, and that relationship of neighbourhood 
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appears to be well established. Studies have revealed the substantial influence of a school 
and its teachers on the educational progress or impediment of students.
993
 It is to be noted 
that in the United States case of Peter W the defendant School District in fact conceded the 
point that a student’s failure to learn was admitted to be among the foreseeable risks of a 
teacher’s poor classroom methods.994 In X (Minors) v Bedfordshire, Lord Browne-Wilkinson 
stated: 
 
In favour of imposing a duty of care is the fact that it was plainly foreseeable 
that if the powers were exercised carelessly a child with special educational 
needs might be harmed in the sense that he would not obtain the advantage 
that the statutory provisions were designed to provide for him.
995
 
 
In Phelps Lord Slynn noted,996according to the Caparo test997 that the question to be 
determined was whether the damage relied on was foreseeable and proximate and whether it 
was just and reasonable to recognise a duty of care. In answering this question his Lordship 
stated: 
 
As to the first question, it is long and well-established, now elementary, that persons 
exercising a particular skill or profession may owe a duty of care in the performance 
to people who it can be foreseen will be injured if due skill and care are not 
exercised, and if injury or damage can be shown to have been caused by the lack of 
care… 
So in my view is an educational psychologist or psychiatrist and a teacher including 
a teacher in a specialised area, such as a teacher concerned with children having 
special educational needs.   
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 Caparo Industries plc v Dickman [1990] 2 AC 605 discussed in section 3.3 above. 
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However, as noted in section 6.3 foreseeability is a prerequisite but not sufficient to find a 
duty of care.
998
 
(c)    Control and vulnerability 
 
As discussed previously, salient features have been recognised as necessary to establish the 
existence of a duty of care in novel actions. In a case involving the relationship of school 
authorities and teachers with students in compulsory education, salient features clearly 
include the dynamics of control and vulnerability. In a case concerning psychiatric harm, 
Stuart v Kirkland-Veenstra,999 Gummow, Hayne and Heydon JJ cited the salient features 
pointed out in Graham Barclay1000 and isolated the factor of control to be of critical 
significance.
1001
  
 
When a duty to control the actions of another is found it will usually be because the 
person to be controlled is not autonomous. Thus the duty of care which a gaoler 
owes a prisoner….In the present matter, as in a number of cases about the exercise 
of statutory power, it is the factor of control that is of critical significance.
1002
 
 
Unlike the stevedoring authority in Crimmins 1003 which was held to control the source of the 
risk of harm to the waterside workers, it was not the police officers who put the plaintiff’s 
deceased husband in harm’s way in Stuart.1004 In Perre v Apand 1005 Gleeson CJ referred to 
the ‘known vulnerability’ of people in the position of the appellants, and the ‘control 
exercised by the respondent’ over the relevant activity on the land.1006 
 
In the case of a school or teacher inflicting educational (or ‘cognitive’) harm on a negligently 
instructed child,
1007
 the element of control is present. It is this feature of children in education 
                                                     
 
998
 Sullivan v Moody (2001) 207 CLR 562, 573. 
999
 (2009) 237 CLR 215: the suicide victim’s widow claimed damages in nervous shock and post-
traumatic stress disorder against the police officers who did not prevent her husband’s suicide, 
1000
 (2002) 211 CLR 540, 596-597; In that case Gummow and Hayne JJ stated at 599: ‘What is 
significant here is the extent of control which the Council had over the risk of contaminated oysters 
causing harm to the ultimate consumer; control in that sense is not established by noting the Council's 
powers in respect of some or most of the sources of faecal pollution.’ 
1001
 (2009) 237 CLR 215, 254. 
1002
 Ibid 249, 254 (footnote deleted). 
1003
 Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1. 
1004
 (2009) 237 CLR  215, 255. 
1005
 (1999) 198 CLR 180. 
1006
 Ibid 195; see also 229 per McHugh J. 
1007
 See below at section 6.4.3 for a discussion of the nature of the harm or damage. 
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that appears to be the most compelling in finding a novel duty.  The analysis of the ‘degree 
and nature of control exercised over the risk of harm that has eventuated, [and] the degree of 
vulnerability of those who depend on the exercise of the power’1008 lends itself to the 
relationship of school authority/teacher and student. In Brodie v Singleton Shire Council1009 
where the Council had the power to construct and repair roads and bridges, it was the 
‘combination of power, direct control and the undertaking of functions in accordance with 
their powers that gave rise to a duty of care.’1010  Similarly where school authorities and 
teachers have the power and direct control of students’ educational welfare, a duty of care to 
provide adequate education should arise.   
 
Commentators have emphasised the vulnerability of both special needs and gifted children in 
education.
1011
 Decided cases in the United States and United Kingdom have recognised a 
duty of care to special needs students to diagnose learning difficulties, refer these students to 
specialists and place them in appropriate classes.
1012
 X (minors) v Bedfordshire1013 and 
Phelps1014 concerned legal action arising from the failure to detect or refer students who were 
under-performing due to learning disabilities. Further to this development, it is possible to 
argue that all children in schools are vulnerable, whether gifted, or having special needs or 
those in between. In a system of compulsory education students are subject to the control of 
teachers and schools during school hours and on excursions. Standard 1 of the Australian 
Professional Standards for Teachers
1015
 requires initial graduate teachers to know and 
understand the learning difficulties and needs of all their students and plan appropriate 
content. School authorities and teachers have power over the children’s education and 
control the delivery of curriculum.  
 
                                                     
 
1008
 Gummow, Hayne and Heydon JJ in Stuart v Kirkland-Veenstra (2009) 237 CLR 215, 254 citing 
Graham Barclay Oysters (2002) 211 CLR 540, 597-8. 
1009
 (2001) 206 CLR 512. 
1010
 McHugh J in Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540, 581. 
1011
 Ramsay and Shorten (1996) 307 referred to Bryan v Maloney (1995) 182 CLR 609 on cases of 
reliance, noting that the relationship of student and teacher is one of reliance; See also Ann McEwin, 
‘Educational Malpractice: More than an Academic Exercise for Public School Gifted Students?’ 
(2003) 8(1) Australia & New Zealand Journal of Law & Education 3, 14; Goudkamp (2004) 344; Aw-
Yong (2010) 11. 
1012
 For example: Peter W v San Francisco Unified School District, 131 Cal Rptr (1976) 854; 
Donohue v Copiague Union Free School District, 391 N E 2d 1352 (N Y 1979); Hoffman v Board of 
Education, 400 N E 2d 317 (N Y 1979); B M Berger ex rel M v Montana, 649 P 2d 425 (Mont 1982); 
Alaska DSW v Fairbanks North Star Borough School District, 628 P 2d 554 (Alaska 1981). 
1013
 [1995] 2 AC 633. 
1014
 [2001] 2 AC 619. 
1015
 See Appendix A. 
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It is possible to find a duty of care to provide non-negligent instruction in Australia for 
special needs children. For children with no diagnosed learning difficulty, no barrier is 
apparent in the area of foreseeability and the salient features of vulnerability and control. 
Hence it is submitted that a duty of care may arise subject to the policy considerations 
discussed in chapter 7. 
 
6.4.2  Standard and Breach  
 
The plaintiff in an action for educational negligence must establish that the school authority 
or teacher, having a duty to take reasonable care in providing an adequate education, 
breached that duty. Schools have administrative responsibilities for the education of students 
which do not necessarily involve teachers at a professional level. In addition, individual 
administrators who are not professionally trained also have some educational duties. 
Therefore it is necessary to provide two formulations of the standard or scope of the duty of 
care in an action for educational negligence: for individual teachers on the one hand, and for 
school authorities on the other.
1016
 
(a) Teacher standards 
 
The standard to be applied to the professional school teacher has changed over time. In the 
late 19
th
 century Lord Esher’s formulation of the standard in Williams v Eady was that ‘the 
schoolmaster was bound to take such care of his boys as a careful father would take of his 
boys.’1017 Seventy years later a modification of this standard was described by Edmund 
Davies J in Lyes v Middlesex County Council1018 his Honour envisaged: 
 
a reasonably prudent parent judged not in the context of his own home but in that of 
a school, in other words, a person exhibiting the responsible mental qualities of a 
prudent parent in the circumstances of school life. 
 
In Australia, in Ramsay v Larsen, Kitto J held that a compulsorily enrolled school child was 
required to be given ‘reasonable care’.1019  Subsequently in Richards v State of Victoria 
(‘Richards’) the Victorian Supreme Court found it clearly established by authority that:  
                                                     
 
1016
 See section 1.3 above for vicarious liability. 
1017
 (1893) 10 TLR 41, 42. 
1018
 (1963) 61 LGR 443, 446. 
1019
 (1964) 111 CLR 16, 28. 
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in general a schoolmaster owes to each of his pupils whilst under his control and 
supervision a duty to take reasonable care for the safety of the pupil.
1020
 
 
The case of Geyer v Downs 1021 held a duty of care was owed to students in the school 
grounds before the commencement of classes. Murphy and Aickin JJ found the ‘reasonable 
parent’ standard to be unrealistic in the circumstances of a school larger than a ‘small 
country school’ and approved the test stated in Richards.1022 Stephen J cautioned that it 
would be for ‘the school master and those standing behind him’ to ‘cut their coats according 
to the cloth’ and not assume the relationship with the student when they were unable to 
perform the duty that goes with it.
1023
 The ‘reasonable parent’ standard was also disapproved 
in Commonwealth v Introvigne where Murphy J observed:1024  
 
[T]he notion that a school teacher is in loco parentis does not fully state the legal 
responsibilities of a school, which in many respects goes beyond that of a parent. A 
school should not be equated to a home. Often hazards exist in a home which it 
would be unreasonable to allow in a school. A better analogy is with a factory or 
other undertaking such as a hospital. Moreover, the appropriate standard of skill of a 
teacher will often be that of a reasonable expert in a particular discipline, e.g. in 
chemistry or gymnastics. Such a standard exceeds that of the reasonable parent.  
 
In a recent case Judge Morrish of the Victorian County Court in AMA v State of Victoria 1025 
cited Richards, and stated the test to be that of the ‘reasonably prudent teacher’1026 in 
awarding damages to a student who seriously injured her knee during school sport due to the 
negligent direction of the physical education teacher.  
 
However, these cases do not concern instructional standards. One of the main reasons given 
in the early United States cases for not finding a duty of care not to inflict educational harm 
was the difficulty in establishing the standard.
1027
  In 1975 a Colorado judge commented that 
                                                     
 
1020
 (19691 VR 136, 138. 
1021
 (1977) 138 CLR 91. 
1022
 Ibid 102. 
1023
 (1978) 52 ALJR 142, 144. 
1024
 (1982) 56 ALJR 749, 757. 
1025
 [2012] VCC 1453. 
1026
 Ibid [36]. 
1027
 See Peter W v San Francisco Unified School District, 131 Cal Rptr 854, 860-861 (Cal Ct App 
1976); Donohue v Copiague Union Free School District, 391 N E 2d 1352, 1354 (N Y 1979). 
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listening to educational experts made psychiatrists sound like they were of a single mind.
1028
 
Educational research was described as inconclusive as to effective teacher performance 
standards.
1029
 One commentator suggested a solution which did not rely on finding final 
agreement on minimum performance standards, but required the court to establish the 
standard on a case by case basis.
1030
 Alternatively, it was suggested that suitable standards 
are in fact available in the context of teacher dismissal decisions.
1031
 The standards applied to 
physicians, surgeons and psychiatrists are nevertheless accepted despite the infinite number 
of physical and mental variables attaching to the human body.
1032
  
 
In the United Kingdom, Justice McNair observed in Bolam v Friern Hospital Management 
Committee (‘Bolam’),1033 that where there is situation which involves the use of some special 
skill or competence, then the test as to whether there has been negligence or not is not the 
test of the man on top of the Clapham omnibus,
1034
 because he does not have the special 
skill.
1035
 
 
As noted in section 6.3.1 above, the civil liability legislation of the Australian States and 
Territories was enacted following the recommendations of the Ipp Report, one of which 
concerned the liability of professionals. For example, s 22(1) of the Civil Liability Act 2003 
(Qld) includes a modified Bolam rule: 
 
A professional does not breach a duty arising from the provision of a professional 
service if it is established that the professional acted in a way that (at the time the 
service was provided) was widely accepted by peer professional opinion by a 
significant number of respected practitioners in the field as competent professional 
practice.
1036
 
                                                     
 
1028
 Otero v Mesa County Valley School District, No 51 408 F Supp 162, 164 (D Colo 1975) discussed 
in Elson (1978a) 683. 
1029
 Elson (1978a) 681; In addition, the complexity and indeterminacy of the causative variables said 
to explain educational outcomes was held to render suits for educational negligence non-justiciable: 
408 F Supp 162, 164 (D Colo 1975). 
1030
 Elson (1978a) 684. 
1031
 Ibid 689; See section 8.7.3 below. 
1032
 Almond v Nugent 34 Iowa 300, 303 per Beck CJ. 
1033
 [1957] 1 WLR 582; [1957] 2 All ER 118. 
1034
 McQuire v Western Morning News Company Limited [1903] 2 KB 100, 109 per Sir Richard Henn 
Collins MR, quoting Charles (later Lord) Bowen who had appeared as one of the junior counsel in 
Regina v Thomas Castro, otherwise Arthur Orton, otherwise Sir Roger Charles Doughty Tichborne 
(1874) LR 9 QB 350. 
1035
 [1957] 1 WLR 582, 586. 
1036
 See also Civil Liability Act 2002 (NSW) s 5O; Civil Liability Act 1936 (SA) s 41; Civil Liability 
Act 2002 (Tas) s 22; Wrongs Act 1958 (Vic) s 59; the Civil Liability Act 2002 (WA) 5PB only applies 
to health professionals. Northern Territory and ACT statutes do not have these provisions. 
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The section excludes peer professional opinion that the court considers irrational or contrary 
to a written law (s 22(2))
1037
 and giving a warning, advice or other information associated 
with the provision of a professional service (s 22(5)).
1038
 Whether or not the reference to 
‘advice or other information’ takes teaching outside this section it must be observed that 
Lord Clyde in Phelps
1039
 referred to the Bolam rule as necessary in finding the standard in 
educational negligence claims. 
 
Given the scope and volatility of teaching methods, this element of the negligence formula 
may be problematic in the context of educational negligence. Where the injury is educational 
harm rather than physical impairment following medical procedures, the court may be more 
inclined to accept experimental pedagogies. Also standards may vary widely according to the 
diversity of working conditions.
1040
 On the other hand, should the court wish to sit in stern 
judgement on contemporary teaching methods, a narrower range of professional practices 
may be imposed as the standard.
1041
 
 
The development of formal teaching standards which are not enacted by legislatures may not 
be definitive with courts but may be useful as indicators of minimum professional skills and 
knowledge.
1042
 Where the standards have not been based on cause and effect studies as to 
which teaching practices have resulted in positive learning outcomes and where they are 
                                                     
 
1037
 The NSW comparable provision has been held to be a defence in Dobler v Kenneth Halverson and 
Ors; Dobler v Kurt Halverson (by his tutor) [2007] NSWCA 335. 
1038
 See Rogers v Whitaker (1992) 175 CLR 479. 
1039
 Phelps v London Borough of Hillingdon, Anderton v Clywd County Council [2001] 2 AC 619, 
672. 
1040
 Foster (1985) 19 University of British Columbia Law Review 161, 223: The ‘one room, little red 
schoolhouse on the prairies’ as compared with the middle class suburban elementary school. 
1041
 The NSW comparable provision includes in s 5O(1) the phrase ‘widely accepted in Australia by 
peer professional opinion as competent professional practice’ (emphasis added). In Hope v Hunter and 
New England Area Health Service [2009] NSWDC 307 the defendant led evidence under s5O(1) as to 
an expert’s practice in excision of ganglia where the plaintiff’s excision procedure had resulted in 
nerve damage. Although obiter dicta in that Dr H’s evidence was rejected in favour of the opinion of 
another expert, Chief Judge Levy found Dr H’s practice in Edinburgh, Scotland and Michigan, USA 
in excising smaller ganglia not to be widely accepted peer practice in Australia. Levy CJ stated that it 
was ‘illogical, unreasonable and therefore irrational’ to excise larger ganglia such as the plaintiff’s 
using this method [176].  
1042
 See Sibley v Kais (1967) 118 CLR 424, 427 where the High Court held the road traffic rules were 
not the ‘be all and end all’ of the respective duties of  drivers but that ‘the common law duty to act 
reasonable in all the circumstances is paramount’. See also Destin Shann Tracy, ‘Comment: 
Educational Negligence: A Student’s Cause of Action for Incompetent Academic Instruction’ (1980) 
58 North Carolina Law Review 561, 577. 
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aspirational statements only, the standards may have limited value.
1043
 Nevertheless they 
might still be useful to measure negligence where the conduct is inconsistent with them, 
particularly where professional educators have contributed to what are clearly expressed, 
self-imposed standards.
1044
 
 
Australia’s Professional Standards for Teachers form part of an international trend to set out 
professional standards for teachers.
1045
 They may be used to measure negligence since they 
have been developed through the use of ‘standards for teachers and school leaders in use by 
teacher registration and accreditation authorities, employers and professional associations in 
Australia.’1046 The Standards were aligned with the Melbourne Declaration on Educational 
Goals for Young Australians,1047 and the introduction to the Standards states: ‘the most 
important school-based factor in improving outcomes for students is the quality of their 
teachers.’1048 The ‘Charter for the Australian Teaching Profession’ attached to the 2010 Draft 
Standards included the statement: ‘Teachers set high standards for every student and respond 
to individual needs.’1049 Although not legislative provisions the Standards acknowledge the 
effect of teaching on learning outcomes and that all students’ needs are to be responded to. 
Levels are graded from graduate, proficient and highly accomplished to lead teacher 
levels.
1050
 The Standards are divided into Professional Knowledge, Practice and 
Engagement.
1051
 
 
To establish a breach it would be necessary for the plaintiff to prove that the defendant’s 
performance is worse than that of the minimally acceptable teacher in similar 
communities.
1052
 By setting out the Standards with four levels it can be inferred that graduate 
                                                     
 
1043
 Elson (1978a) 716. 
1044
 Tracy (1980) 579. 
1045
 See eg Cynthia J Thompson, A Multi-Case Examination of the Impact of National Board 
Certification on the Profession of Teaching (Doctor of Education thesis, University of Missouri-
Columbia, 1989) 25.  
1046
 Commonwealth of Australia, AEEYSOC National Standards Working Group and ACER (2010), 
2. 
1047
 Commonwealth of Australia, MCEETYA (2008). See section 4.3 above. 
1048
 Education Services Australia: Ministerial Council for Education, Early Childhood Development 
and Youth Affairs (MCEECDYA) Australian Institute for Teaching and School Leadership Ltd,  
National Professional Standards for Teachers (February 2011), Preamble. 
1049
 AEEYSOC and ACER (2010) Appendix 1. 22. The Charter was not appended to the final 
Standards. 
1050
 The Standards are essentially based on New South Wales standards: Graham  Moloney, ‘Have 
your say in national standards survey’ (2010) 33 (7) Queensland Teachers’ Journal 17. 
1051
 See Appendix A; The expectations of higher competence at each level are professional 
expectations rather than legal standards: see Heydon v NRMA (2000) 51 NSWLR. 
1052
 Tracy (1980) 797. 
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level signifies minimum competence or adequacy expected of a professional teacher. For 
example, Standard 1.5 requires the graduate teacher to know strategies to meet specific 
learning needs of students across the full range of abilities.  Standard 1.6 goes further and 
requires an awareness of teaching strategies that support the learning of students with 
disability. So a student with dyslexia, for example, should expect all graduate teachers to be 
able to find their learning difficulty. If a teacher does not know how to go about having the 
student tested, the teacher’s performance does not meet the minimally acceptable standard.  
Similarly if a teacher is given an Indonesian class to teach when they have no minimum 
training in Indonesian then they have not met Standard 2.1 which requires their knowledge 
and understanding of the content. Standard 5.5 requires accurate records be kept of student 
achievements; hence mistakes in entering grades for reporting purposes will not meet this 
standard.  
 
In Imbree v McNeilly1053 the High Court stated that in regard to those who profess a 
particular skill: 
 
[a] higher standard of care is applied in those cases.  That standard may be described by 
reference to those who pursue a certain kind of occupation, like that of medical 
practitioner, or it may be stated, as a higher level of skill, by reference to a more specific 
class of occupation such as that of the specialist medical practitioner. At the other end of 
the spectrum, the standard of care expected of children is attenuated. [footnotes 
omitted]
1054
 
 
However, the Court distinguished this principle from the standard of care required of the 
learner and the qualified driver, which the Court held to be the same. Similarly, the graduate 
teacher will be expected to demonstrate a consistent standard from the earliest days of his or 
her employment. On the other hand the ‘proficient’ and ‘highly accomplished’ teachers may 
not be required to demonstrate a higher standard than the graduate teachers.
1055
 
 
(b) School authority standards 
 
                                                     
 
1053
 (2008) 236 CLR 510. 
1054
 Ibid [69]. 
1055
 See Heydon v NRMA (2000) 51 NSWLR 1 [146]. 
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Bolton v Stone1056 is generally regarded as formulating the standard of care in what became 
known the negligence ‘calculus’. Thirty years later in Australia in Council of Wyong v 
Shirt1057 Mason J repeated the formula in holding that the expected response of the 
reasonable person requires a consideration of the magnitude of the risk, the degree of 
probability of its occurrence, the expense, difficulty and inconvenience of taking alleviating 
action, and any other conflicting responsibilities which the defendant might have. It is only 
when these matters are balanced out that the tribunal can assess what ought to be the 
standard of response to be ascribed to the reasonable person in the defendant’s position. The 
civil liability legislation of the States and Territories variously enacted Chapter 7 of the Ipp 
Report which dealt with this issue.
1058
 For example, s 9 of the Civil Liability Act 2003 (Qld) 
states that first, the risk must be foreseeable, but it is not negligent simply to fail to take 
precautions against a foreseeable risk. Secondly, the risk must be ‘not insignificant’. Thirdly, 
it is not negligent to fail to take precautions against a risk which is less than ‘not 
insignificant’ unless a ‘reasonable person in the position of the person would have taken the 
precautions (s 9(1)(c)). This last prerequisite is discovered by considering, among relevant 
other things (s 9(2)): 
(a) the probability that the harm would occur if care were not taken; 
(b) the likely seriousness of the harm; 
(c) the burden of taking precautions to avoid the risk of harm; 
(d) the social utility of the activity that creates the risk of harm.1059 
 
The Ipp Report noted that the ‘not far-fetched or fanciful test’ as developed from the Wagon 
Mound No 21060 to Council of Wyong v Shirt 1061was not to be used.1062 As a test of the 
measure of foreseeability the Panel found it misleading, and favoured instead the phrase ‘not 
insignificant’ which indicates a risk of higher probability. The double negative was a 
deliberate choice, being considered not as high as ‘significant.’1063  
 
                                                     
 
1056
 [1951] AC 850. 
1057
 (1980) 146 CLR 40, 47-48. 
1058
 Review of the Law of Negligence, Final Report (the Ipp Report, 2002) 106-107. 
1059
 See Civil Law (Wrongs) Act 2002 (ACT) ss 42-43; Civil Liability Act 2002 (NSW) s 5B; Civil 
Liability Act 1936 (SA) ss 31-32; Civil Liability Act 2002 (Tas) s 11; Wrongs Act 1958 (Vic) s 49; 
Civil Liability Act 2002 (WA) 5B.  
1060
 [1967] 1 AC 617. 
1061
 (1980) 146 CLR 40. 
1062
 Ipp Report (2002) 102. 
1063
 Ibid 105. 
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The ‘burden of taking precautions’ under s 9(2)(c) is not confined to the economic burden of 
taking any particular precaution but may include factors of time, distance or 
communication.
1064
 Usually, however, reference is made to the cost of implementing a 
particular precaution.
1065
 The defendant must establish that the burden of taking precautions 
would cause it to incur unreasonable expense.
1066
 In Roads and Traffic Authority of NSW v 
Refrigerated Roadways Pty Ltd,1067 the NSW Court of Appeal held: 
 
[T]he evidence does not establish any limitations arising under the budgetary 
processes of the State government that would have prevented state-sourced money 
from being spent on such a project. [However] funding of the National Highway is a 
matter for the Federal government.  That is the sort of decision or course of conduct 
the departure from which would have implications for a vast array of state 
expenditure decisions.
1068
 
 
The trial judge in that case was found to be in error in finding that there was no impediment 
of budgetary constraints on the defendant. The judge had held incorrectly that a re-allocation 
of funds could have been made to the more necessary works such as constructing overpass 
barriers. Campbell JA in the Court of Appeal noted:
1069
 
 
When the court makes a finding that a public instrumentality has failed to take 
reasonable care, by failing to spend money in some particular way, it is not finding 
that the officers of that instrumentality ought to have ignored the budgetary context 
within which they worked.  After all, the rules concerning the way in which public 
money is raised, appropriated, spent and then accounted for are themselves rules of 
law, and it would be a rare case indeed (if it could ever happen) when a court could 
properly make a finding that performance of one legal duty required a public official 
to ignore another legal duty that he or she was subject to. 
 
Hence, in weighing up whether a school authority had breached its duty to provide an 
adequate education, both State and Federal allocations would need to be considered. 
 
                                                     
 
1064
 State of New South Wales v Mikhael [2012] NSWCA 338[82] per Beazley JA referring to the 
NSW provision. 
1065
 Ibid. 
1066
 Waverley Council v Ferreira [2005] NSWCA 418, [78] per Ipp JA. 
1067
 [2009] NSWCA 263 where a concrete block was thrown from a bridge killing a motorist, the 
overpass not having barriers in place to prevent such an occurrence. 
1068
 Ibid [301]. 
1069
 Ibid [299]. 
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In Turner 1070 it was revealed that the Victorian State government had directed the 
Department of Education and Training to contain its budget and make annual savings. 
Despite these constraints the Department’s budget in the following year was 1.7 billion.1071 
The Deputy President considered this relevant in finding the budget ample to fund the full-
time teacher aide held necessary to provide the plaintiff with adequate instruction. Although 
the case necessarily concerned the adequacy of educational provision for one disabled 
plaintiff, the effect of the unchallenged decision suggests that the requirement of full-time 
teacher aides to all Victorian students with similar learning difficulties remains.  
 
The point was made in Jajieh v Woolworths1072 (‘Jajieh’) by Chief Judge Levy that none of 
the preventative measures would have represented a significant burden on the defendant, or a 
significant cost drain on its resources in the circumstances. There, although relating to a 
claim regarding a supermarket slip and fall, the basic system of training and procedures 
presented in evidence were ‘a self-evident testament to the non-burdensome nature of the 
precautions… warranted in the circumstances.’1073 
 
Similarly, in many cases the adequacy of a student’s education will require school authorities 
and teachers implementing and abiding by systems of training and procedures which do not 
involve burdensome allocations of resources. For example, recommending that children with 
learning difficulties are referred for specialist diagnosis and subsequently accommodating 
them with adequate support may not be unduly burdensome.
1074
 Similarly, reasonable care in 
monitoring students’ literacy levels may not require major infrastructure changes.1075 On the 
other hand, making ICT resources available to all students does require expenditure. The 
lack of these resources in schools where students with special needs are thus deprived of the 
assistance of supporting software
1076
may be argued as a breach of duty. Here the defendant 
government school authority may demonstrate the burden of having to observe the 
appropriation and allocation of public money.  
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 [2007] VCAT 873 although a case brought under the Victorian Equal Opportunity Act 1995. 
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 [2007] VCAT 873, [503]. 
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 [2010] NSWDC 239. 
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In State of New South Wales v Doherty (‘Doherty’)1077 the Court found system wide 
allocations justified in ameliorating the risk of psychological injury to police officers. The 
absence of annual clinical interviews and assessments by psychologists and follow up 
treatments were found not to be a reasonable response to the high risk of psychological 
injury.
1078
 
 
Paragraph 9(2) (d) and its equivalent provisions have been seen as simply giving expression 
to the idea that some activities are more worth taking risks for than others.
1079
 In Hope v 
Hunter and New England Area Health Service1080 the NSW District Court considered that 
compared with the social utility in providing the plaintiff with surgical treatment directed at 
alleviating his discomfort, there was an equal if not greater social utility in avoiding harm if 
this could be reasonably achieved by the exercise of reasonable skill and care.  As in Jajieh, 
which concerned the activities of a retail store and Doherty which concerned police crime 
scene investigation, there is an obvious social benefit in the activity of schools. However, 
there was clearly no social utility in allowing a spillage of water to remain on the 
supermarket floor, 
1081
 and on the other hand, ‘of fundamental importance to the criminal 
justice system’ that crime scene investigations ‘are carried out by properly qualified 
objective police officers who are free from psychological injury.’1082 Similarly, there is no 
social benefit in inadequate education and it is fundamentally important that teachers are 
properly qualified.  
 
It is observed in section 7.8 below that the costs of an inadequately educated population 
include welfare expenditure, reduced taxation contribution and an increase in crime. 
Although essentially impossible to calculate, these costs would far exceed even major 
expenditure on improving educational provision. 
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 [2011] NSWCA 225 affirming the judgment of Price J apart from a minor reduction in damages as 
to future economic loss and future superannuation benefits. 
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 Doherty v State of New South Wales [2010] NSWSC 450 [202] per Price J. 
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 [2010] NSWSC 450 [201]. 
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By contrast in the United States, the Constitutions of each state include a right to education 
clause.
1083
 In addition, the passage of the No Child Left Behind Act (‘NCLBA’) of 20011084 
required each state to submit a plan detailing how the state intended to comply with that 
legislation. The requirement for minimally adequate facilities and educational provision must 
be met in each state. A New York court defined a minimally adequate education as one that 
includes ‘minimally adequate physical facilities and classrooms,’ access to ‘minimally 
adequate [resources for] learning such as reasonably current textbooks,’ and ‘minimally 
adequate teaching of reasonably up-to-date basic curricula’ by ‘sufficient personnel 
adequately trained to teach those subject areas.’1085 It has been argued that the effect of the 
NCLBA has been to permit a private right of action against those schools not in compliance 
with the standards set out by the United States federal government.
1086
 Individualised 
Education Plans (‘IEP’s) provide evidence of the standard required for the education of 
special needs children. It has been said that in the same way as hospital records play a crucial 
role in medical malpractice litigation, educational evaluations, plans and reviews could be 
critical to substantiating educators’ negligent commissions and omissions.1087  
 
In Australia, although not having an NCLBA, the Disability Standards for Education 2005 
(Cth)
1088
 have been seen as mandating standards for the education of children with 
disabilities.
1089
 Special needs students have documented plans for appropriate adjustments to 
their education and failure to implement these adjustments can be seen as not meeting the 
standard of care. In Turner 1090 the Deputy President found the plaintiff’s severe learning 
disorders warranted the assistance of a ‘full-time adequately trained teacher’s aide’ and that 
in not providing this the State was held to have indirectly discriminated against the plaintiff. 
                                                     
 
1083
 See section 2.3.1 above. 
1084
 Pub L No 107-110, 115 Stat 1425 (2001). 
1085
 See Campaign for Fiscal Equity, Inc v State, 744 N Y S 2d 130, 135 (N Y App Div 2002) where 
parents sued on behalf of their children alleging that the way in which New York financed its public 
schools led to certain classes of students not receiving their constitutionally guaranteed right to a 
minimally adequate sound basic education. The New York Court of Appeals called for a new school 
funding system. See also section 2.3.1 above. 
1086
 Melanie Natasha Henry ‘No Child Left Behind? Educational Malpractice Litigation for the 21st 
Century’ (2004) 92 California Law Review 1117, 1126. 
1087
 Elson (1978a) 738. 
1088
 enacted under the Disability Discrimination Act 1992 (Cth). 
1089
 Joy Cumming and Elizabeth Dickson, ‘Equity in assessment in Australia: The legal perspective’ 
(Paper presented at the 32nd Annual Conference of the International Association for Educational 
Assessment, Singapore, March 2006) 3. 
1090
 [2007] VCAT 873, [586]. 
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The Deputy President made numerous references to the fact that educational assistance to the 
plaintiff was not adequate.
1091
  
 
It is argued that the Australian developments in establishing national standards for teachers, 
a national school curriculum,
1092
 national literacy and numeracy testing,
1093
 in addition to the 
Disability Standards for Education 2005 (Cth), have combined to allow for recognisable 
standards to be used in finding an action in educational negligence for both disabled and 
non-disabled students.  Furthermore, school authorities have a responsibility at an 
institutional level to provide the support and means to enable teachers meet their 
expectations under the Australian Professional Standards. 
 
6.4.3  Damage 
 
Because negligence derives from the old form of action on the case,
 1094
 in which proof of 
damage was essential to a plaintiff's case, the essence of the tort is ‘damage carelessly 
inflicted’.1095  In Australia, the principle that damage is the gist of the action in negligence 
has been repeatedly applied.
1096
  
 
In the United Kingdom, Baroness Hale in Gregg v Scott1097 cited Brennan J’s High Court 
judgment in Sellars v Adelaide Petroleum 1098and continued: 
 
                                                     
 
1091
 Ibid, over 20 references, eg at [25], [112], [248], [304] and [454]. 
1092
 See section 5.4.1 above. 
1093
 See section 5.4.3 above. 
1094
 Williams v Morland (1824) 2 B & C 910, 916; 107 ER 620, 622; Brunsden v Humphrey (1884) 14 
QBD 141, 150; See later J R Munday Ltd v London County Council [1916] 2 KB 331; Hay or Bourhill 
v Young [1943] AC 92, 116; Haynes v Harwood [1935] 1 KB 146, 152. 
1095
 Dias (1955) 214. 
1096
 See eg Bunyan v Jordan (1937) 57 CLR 1, 16; Caltex Oil (Australia) Pty Limited v The Dredge 
“Willemstad” (1976) 136 CLR 529, 569; Sutherland Shire Council v Heyman (1985) 157 CLR 424, 
487; Sellars v Adelaide Petroleum (1994) 179 CLR 332, 359; John Pfeiffer Pty Limited v Rogerson 
(2000) 203 CLR 503, 574; Modbury Triangle Shopping Centre Pty Limited v Anzil (2000) 205 CLR 
254, 262; Sullivan v Moody (2001) 207 CLR 562, 579-580; Palmer Bruyn & Parker Pty Limited v 
Parsons (2001) 208 CLR 388, 432; Tame v New South Wales (2002) 211 CLR 317, 388; Cattanach v 
Melchior (2003) 215 CLR 1, 137; Harriton v Stephens (2004) 59 NSWLR 694, [239]; CSR Ltd v 
Della Maddalena [2006] HCA 1, [199]. 
1097
 [2005] 2 AC 176, 231-232. 
1098
 (1994) 179 CLR 332, 359. 
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[I]t can never be enough to show that the defendant has been negligent. The question 
is still whether his negligence has caused actionable damage. ... In this case we are 
back to square one: what is actionable damage? 
 
In the United States, the New York appellate Division of the Supreme Court stated in  
Donohue v Copiague Unified Free School District (‘Donohue’)1099 that failure to educate is 
not an injury ‘because children are born without knowledge or education.’ Actionable 
damage is that which is recognised by law and the courts may or may not choose to extend 
that recognition.
1100
  
 
The High Court in Cattanach v Melchior recognised the damage of the parents’ expenditure 
in raising a child born after a surgeon negligently performed a tubal ligation. McHugh and 
Gummow JJ set out the recognised categories of damage: 
 
In the law of negligence, damage is either physical injury to person or property or 
the suffering of a loss measurable in money terms or the incurring of expenditure as 
the result of the invasion of an interest recognised by the law.
1101
  
 
On the other hand in Harriton v Stephens the special needs and suffering of the severely 
disabled children incurred simply by reason of their existence was held not to constitute 
‘legally cognisable damage’.1102 It was held to be impossible to measure the difference 
between the non-existence of the children after abortion and their lives with disabilities. 
This contrasted with the measurable difference in expense incurred by the parents in 
Cattanach v Melchior. 
 
As Justices Hayne and Bell explained in Tabet v Gett (‘Tabet’): 
 
For the purposes of the law of negligence, ‘damage’ refers to some difference to the 
plaintiff. The difference must be detrimental. What must be demonstrated (in the 
sense that the tribunal of fact must be persuaded that it is more probable than not) is 
that a difference has been brought about and that the defendant's negligence was a 
cause of that difference. The comparison invoked by reference to ‘difference’ is 
between the relevant state of affairs as they existed after the negligent act or 
                                                     
 
1099
 407 NYS 2d 874, 880,  
1100
 Dias (1955) 202; See section 7.5.1 below. 
1101
 (2003) 215 CLR 1 [67]. 
1102
 (2004) 59 NSWLR 694, [41], [43] per Spigelman CJ. 
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omission, and the state of affairs that would have existed had the negligent act or 
omission not occurred.
1103
 
 
The early educational negligence cases in the United States had established that even though 
it was impossible to deny that a student who graduated illiterate had suffered an ‘injury’, the 
courts would nevertheless refuse to recognise the injury as actionable damage.
1104
 Damages 
based on future earnings were seen as highly speculative in that education to a particular 
level does not guarantee a particular income. The harms of educational injury were seen by 
American courts as not being directly transferable into monetary terms and in some cases 
might even lead to a greater benefit should an expelled student find life outside school more 
profitable.
1105
  
 
On the other hand, in other actions damages are regularly awarded for intangible harms such 
as pain and suffering, loss of sexual desire and injury to reputation.
1106
 Lord Clyde in Phelps 
listed the possible harms caused by the failure of educators to take reasonable care: 
 
[W]hile the injury which is alleged to have occurred is principally a loss or at least a 
retardation of their educational progress with such consequential financial loss and 
expense as that may entail, it may also involve some form of mental or 
psychological injury.  The loss claimed may be purely of an economic character.  
But the mental or psychological effects of negligent advice may in themselves be 
able to constitute a proper head of damages, such as a post-traumatic stress disorder 
or a psychological illness.  Dyslexia is a condition which may in itself become worse 
through the absence of an appropriate educational regime, and the frustration of an 
inappropriate regime may cause psychological stress and injury.
1107
 
 
Hence, the harm likely to be suffered in educational negligence cases might include 
emotional and mental injury due to under achievement, loss of motivation and peer ridicule; 
the costs of finding alternative tuition to remedy the lack of intellectual development; the 
loss of opportunity for gainful employment due to poor grades and/or limited skills; the loss 
                                                     
 
1103
 (2010) 240 CLR 537, 564; See section 6.4.3 (c) below as to the damage described as ‘loss of a 
chance’. 
1104
 See Donohue v Copiague Union Free School District, 391 NE 2d 1352, 1354 (NY 1979) and 
Peter W v San Francisco Unified School District, 131 Cal Rptr 854, 862 (Cal Ct App 1976) discussed 
in section 2.3 above. 
1105
 Elson (1978) 757. 
1106
 Ibid, 758, 760; Foster (1985) 232. 
1107
 [2001] 2 AC 619, 670. 
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of the chance to make economic gain; and intellectual disability due to failure to diagnose 
learning impairments. Each of these potential harms invites separate discussion. 
 
(a)   Mental harm 
 
Courts have feared that recognising mental harm in itself as a ground for compensation 
would result in a flood of litigation based on trivial or fictitious claims.
1108
 Also courts have 
doubted the ability to prove the existence of mental distress or measure its extent.
1109
 In 
Wilson v Horne,1110 the court held that the common law of Australia did not recognise 
transitory emotional upset but required a recognisable psychiatric illness.
1111
  In contract law, 
however, disappointment damages have been linked to cases of, for example, mental distress 
for spoiled holidays.
1112
 In the United Kingdom case of Buckingham and others v 
Rycotewood College,1113 included in the plaintiff’s successful claim was compensation for 
disappointment in not receiving the (higher) education he desired.
1114
 In discrimination cases, 
damages can be awarded for emotional loss/ damage and injury to feelings.
1115
 
 
The common law is becoming more comfortable with claims of damage to the mind.
1116
 
Phelps illustrates the now accepted duty of teachers to recognise the symptoms of dyslexia in 
students:  
 
There can be no doubt that if foreseeability and causation are established, 
psychological injury may constitute damage for the purpose of the common law.  
But so in my view can a failure to diagnose a congenital condition and to take 
                                                     
 
1108
 This policy argument is discussed in section 7.7.2(a) below. 
1109
 Elson (1978a) 756. 
1110
 [1999] Aust Torts Reps 81-504; See also House of Lords in Calveley v Chief Constable of the 
Merseyside Police [1989] AC 1228: anxiety, vexation and injury to reputation do not give rise to 
damages in negligence; Hicks v Chief Constable of South Yorkshire Police [1992] 2 All ER 63: 
distress alone is not compensated in common law. 
1111
 See now legislation eg Civil Liability Act 2002 (NSW) s31: ‘no liability to pay damages for pure 
mental harm resulting from negligence unless the harm consists of a recognised psychiatric illness.’; 
Civil Law (Wrongs) Act 2002 (ACT) s 35(1); Civil Liability Act 2002 (NSW) s 31; Civil Liability Act 
1936 (SA) s 53(2); Civil Liability Act 2002 (Tas) s 33; Wrongs Act 1958 (Vic) s 72; Civil Liability Act 
2002 (WA) s 5S(1). 
1112
 See Jarvis v Swan Tours Ltd [1973] 1 QB 233; Jackson v Horizon Holidays Ltd [1975] 1 WLR 
1468. 
1113
 Buckingham and others v Rycotewood College (re damages 28/2/2003 Warwick Crown Court, 
Judge Charles Harris QC, OX004341/42).  
1114
 See David Palfreyman, ‘Phelps…Clark…and now Rycotewood? Disappointment damages for 
breach of the contract to educate’ (2003) 15(4) Education and the Law 237, 238. 
1115
 See section 4.6 above. 
1116
 Peter Handford, Mullany & Handford’s Tort Liability for Psychiatric Damage, 2nd ed (2006) 601. 
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appropriate action as a result of which failure a child's level of achievement is 
reduced, which leads to loss of employment and wages.
1117
 
 
It has been observed that where formerly medical uncertainty encouraged ‘judicial timidity,’ 
now the medical view has changed and the law is lagging behind.
1118
  
 
The school’s failure to provide a safe learning environment free from incidents of bullying is 
closely connected with its duty to educate students.
1119
 As noted in section 5.4.4 the legal 
avenues for dealing with bullying which include the criminal law, criminal injuries 
compensation and the remedies in tort relating to personal and property injury are beyond the 
scope of this thesis. However, psychological injury is a grey area because failure to educate 
has cognitive implications. The damage caused to the victim’s self-esteem and the 
implications for future prospects can be more significant than any physical injuries.
1120
 It has 
been argued that just as a sexually abusive environment inhibits a student from realising full 
intellectual potential, so too does an environment of bullying.
1121
 Although it has been 
observed that bullying causes some children to retreat to reading and study, this may happen 
at the expense of social and emotional development.
1122
  
 
Australian cases such as Cox and Gregory1123 demonstrate some of the psychiatric conditions 
compensated in the context of school bullying. In Cox the harm suffered by the plaintiff was 
accepted to be conditions described by the psychiatric witnesses, as separation anxiety 
disorder, post-traumatic stress disorder, and depression.
1124
 In interpreting s 31 of the Civil 
Liability Act 2002 (NSW), Simpson J referred to the words ‘recognised psychiatric illness’ in 
                                                     
 
1117
 [2001] 2 AC 619, 654 per Lord Slynn of Hadley. 
1118
 John L Powell and Roger Stuart, Jackson and Powell on Professional Liability (2007) 422, n 158. 
1119
 Frances Hay-Mackenzie, ‘Tackling the Bullies: In the Classroom and in the Staffroom. (2002) 
7(2) Australia & New Zealand Journal of Law & Education 87, 94; Philip T Slee and David C Ford, 
‘Bullying is a Serious Issue – It is a Crime!’ (1999) 4 (1) Australia & New Zealand Journal of Law & 
Education 33. 
1120
 Penelope Watson, ‘The supposed safe haven of schools: Bullying and the law’ (2003) 57 Plaintiff 
17, 20. 
1121
 Watson (2003) 21. 
1122
 Ken Rigby, Bullying in Schools and What to do About it (1996) 54; See Gregory v State of New 
South Wales [2009] NSWSC 559, [65]. 
1123
 Cox v State of New South Wales (2007) 71 NSWLR 225; Gregory v State of New South Wales 
[2009] NSWSC 559. 
1124
 (2007) 71 NSWLR 225 [155]. 
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that section but used the common law term ‘recognisable’ to refer to the plaintiff’s 
psychiatric illness, without observing any difference.
1125
 
In Gregory the conditions accepted by the court were described as long standing anxiety 
disorder and major depressive disorder with the most persistent behavioural expression of 
those disorders being that of an obsessive-compulsive disorder; these conditions required 
ongoing psychological counselling and medication.
1126
 In Cox the plaintiff suffered loss of 
motivation to attend school;
1127
 in Gregory the plaintiff’s Higher School Certificate results 
suffered despite his having achieved at a high level in earlier grades.
1128
Similarly the harm 
suffered due the failure to provide an adequate education may include psychiatric injury such 
as major depression resulting from repeated underachievement. The psychiatric disorders 
developed by the child during his or her school years may recur, as in Gregory’s case,1129 
triggered by later events. 
 
‘Cognitive harm’ although not yet recognised by courts as actionable damage may prove to 
be legally cognisable harm in the future. It has been known for decades that the activity of 
the brain during mental activity can be measured.
1130
 Mapping the stages of cognitive 
processing is possible with functional magnetic resonance imaging (‘FMRI’).1131 Studies 
have been conducted using FMRI on the brain of adult volunteers during learning 
processes.
1132
 In particular, successful memory formation has been specifically located,
1133
 
and the acquisition of language is associated with a set of regions in the brain.
1134
  
 
More recently studies have been done on the neural bases of intelligence. ‘Smart behaviour’ 
has been traced to a network of cortical areas having its main nodes in the frontal and 
                                                     
 
1125
 Ibid [158]; The word ‘recognised’ is used in the legislation of all jurisdictions except Queensland 
and the Northern Territory. 
1126
 [2009] NSWSC 559 [262]. 
1127
 (2007) 71 NSWLR 225 [51], [58]. 
1128
 [2009] NSWSC 559, [105]; See also Amanda Clack and Secretary, Department of Employment, 
Education, Training and Youth Affairs AAT No 13097 [1998] AATA 534. 
1129
 [2009] NSWSC 559 [226]. 
1130
 Constance M Pechura and Joseph B Martin, Mapping the Brain and its Functions: Integrating 
Enabling Technologies into Neuroscience Research (1991) 25. 
1131
 Michael Worden and Walter Schneider, ‘Cognitive task design for FMRI’ (1995) 6 (2-3) 
International Journal of Imaging Systems and Technology 253, 254. 
1132
 Bernard G Schreur and Daniel L Alkon, ‘Imaging learning and memory: Classical conditioning’ 
(2001) 265 (6) The Anatomical Record 257, 257. 
1133
 Charan Ranganath et al, ‘Functional connectivity with the hippocampus during successful memory 
formation’ (2005) 15 (8) Hippocampus 997, 997. 
1134
 See Jubin Abutalebi et al, ‘Late acquisition of literacy in a native language’ (2007) 28 (1) Human 
Brain Mapping 19; Laura-Ann Petitto, ‘New Discoveries From the Bilingual Brain and Mind Across 
the Life Span: Implications for Education’ (2009) 3 (4) Mind, Brain, and Education 185. 
 216  
 
parietal lobes of the brain, as well as being due to the phenomenon of ‘neural efficiency’ - 
the presence of weaker neural activations in a smaller number of areas in intelligent people 
than in less intelligent people.
1135
 It may not be long before it is possible to translate 
neuroscientific research findings into knowledge that has the potential to improve a wide 
range of teaching practices.
1136
When this is possible, the failure to provide an adequate 
education may be evidenced in brain imaging, a practice potentially as commonplace as the 
use of the ultrasound to track the progress of a foetus. 
 
(b)  Economic loss and failure to learn 
 
Finding economic loss due to negligent education has been less problematic than finding 
personal injury in the form of mental harm. It has been argued that X v Bedfordshire1137 is 
just an extension of negligent advice cases.
1138
 Although those cases concerned the incorrect 
advice given by accountants, banks and council planning officers and the purely economic 
loss flowing from the advice, it is possible that they can become precedents to be applied to 
the reporting and evaluation of individual students. In Sain v Cedar Rapids Community 
School District,1139 the Iowa judge observed that the case was inside the scope of negligent 
misrepresentation. Where academic progress reports state incorrectly that a student’s 
progress is satisfactory and parents thus forfeit the opportunity to provide private tutors, it 
has been argued economic loss flows from that negligent advice.
1140
 It is to be noted that 
some Australian cases settled before trial involved payments made to plaintiffs, for example, 
where grades were incorrectly calculated by the school, resulting in missed University 
entrance,
1141
 where a novel required to be studied for a Higher School Certificate 
                                                     
 
1135
 Alfredo Brancucci, ‘Neural correlates of cognitive ability’ (2012) 90 (7) Journal of Neuroscience 
Research 1299. 
1136
 Neville D Clement and Terence Lovat, ‘Neuroscience and Education: Issues and Challenges for 
Curriculum’ (2012) 42 (4) Curriculum Inquiry 534. 
1137
 X (Minors) v Bedfordshire County Council [1995] 2 AC 633. 
1138
 Ramsay & Shorten (1996) 305; See Candler v Crane, Christmas & Co [1951] 2 KB 164; Hedley 
Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465; MLC v Evatt  (1970) 122 CLR 628; 
Shaddock & Associates Pty Ltd v Parramatta City Council (1981) 150 CLR 225; See section 6.4.1(a) 
above. 
1139
 626 NW 2d 115 (Iowa, 2001); See section 6.4.1(a) above. 
1140
 Peter Williams, ‘Suing for Negligent Teaching: An Australian Perspective’ (1996) 25 Journal of 
Law and Education 281, 302. 
1141
 Ian Ramsay, Educational negligence and the legalisation of education’ (1988) 11 University of 
New South Wales Law Journal 184, 190. 
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examination was not covered in class,
1142
 and where the school failed to teach a student to 
read.
1143
 
 
Where the injury is the student’s non-learning – specifically the inability to read and write at 
a minimally acceptable level (‘functional illiteracy’),1144 special damages might include the 
cost of remedial instruction, income differentials between tertiary entrants and other school 
leavers; psychological counselling services; and missed part-time wages for the time spent in 
receiving these services.
1145
 It is submitted that it is better to claim damages than affirmative 
relief such as an order requiring the school to provide remedial tuition, injunctive relief, such 
as the stopping of a harmful educational practice, or removal from a teacher’s class.1146 
Money allows the plaintiff to choose the remedial services, avoids the same teaching staff 
and is more appropriate if the student has left school.
1147
  It is more of a deterrent to the 
school system and precludes the court from intruding in educational policy.
1148
 On the other 
hand affirmative relief avoids the need to speculate on damages, avoids the appearance of 
financially rewarding a failure, and because only serious students would bother with the 
remedy, poses no threat to open the floodgates.
1149
 However, as Lord Clyde noted in Phelps: 
 
[I]t may only be through a claim for damages at common law that compensation for 
the damage done to the child may be secured for the past as well as the future.
1150
 
 
(c) Loss of a chance 
 
It was noted above that the New York Court in Donohue1151 stated that failure to educate is 
not an injury because children are born without knowledge or education.  Thus it was argued 
that what happens subsequently in the child’s schooling may be difficult to characterise as 
                                                     
 
1142
 Ibid 203. 
1143
 Brighton Grammar School ats Meyers, discussed in Jan Bulman, ‘Response to lessons in law’ 4 
(2009) QCT Connection 8. 
1144
 Tracy (1980) 581. 
1145
 Elson (1978a) 760. 
1146
 Ibid 762. 
1147
 See Phelps v London Borough of Hillingdon [2001] 2 AC 619, 646: The trial judge’s award, not 
disturbed on appeal, was special damages for tuition fees incurred and likely to be incurred and for 
future loss of earnings together with general damages of £12,500, making a total award of £44,056.50 
plus interest. 
1148
 Elson (1978a) 646. 
1149
 Ibid 763. 
1150
 [2001] 2 AC 619, 672. 
1151
 407 NYS 2d 874, 880. 
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damage at all. This and other difficulties may be met by characterising the damage as loss of 
a chance.   
 
Luntz defined loss of a chance as ‘diminution in the opportunity for a more favourable 
outcome than that which has occurred.’1152 In Sellars v Adelaide Petroleum Brennan J noted: 
1153
  
 
Provided an opportunity offers a substantial, and not merely speculative, prospect of 
acquiring a benefit that the plaintiff sought to acquire or of avoiding a detriment that 
the plaintiff sought to avoid, the opportunity can be held to be valuable. And, if an 
opportunity is valuable, the loss of that opportunity is truly 'loss' or 'damage' … for 
the purposes of the law of torts.
1154
 
 
In the context of educational provision, the more favourable outcome or opportunity may be 
the employment status or tertiary entrance which is lost due to inadequate education supplied 
by the school authority or teacher. 
 
The loss of chance authorities are established in Australia, but mainly in the area of 
commercial opportunity.
1155 Prior to Tabet 1156 medical negligence cases in Australia were 
acknowledging loss of a chance.
1157
  In Naxakis v Western General Hospital,1158  Callinan J, 
observed that on the evidence there was room for the trier of fact to find that the doctor’s 
omissions either contributed to the plaintiff’s condition or deprived him of the chance of a 
better outcome.  
 
                                                     
 
1152
 ‘Loss of a Chance in Medical Negligence’ [2010] UMelbLRS 14, [1]; Professor Luntz’s article is 
written in the context of medical malpractice but general principles are canvassed. 
1153
 (1994) 179 CLR 332, 359. 
1154
 Ibid 364. 
1155
 Margaret Beazley, ‘Damages’ in Carolyn Sappideen and Prue Vines eds Fleming’s The Law of 
Torts 10
th
 edn (2011) 239-242; See Nikolaou v Papasavas, Phillips & Co (1989) 166 CLR 394 where 
a solicitor negligently caused the loss of a cause of action; Commonwealth v Amman Aviation Pty Ltd 
(1991) 174 CLR 64 where Deane J cited Chaplin v Hicks (1911) 2 KB 786 and Cooke J in Takaro 
Properties v Rowling [1986] 1 NZLR 22 and stated that the ‘loss of chance approach should occur’; 
See also Malec v JC Hutton Pty Ltd (1990) 169 CLR 638, 643 where Deane, Gaudron and McHugh JJ 
in dealing with damages for personal injuries said: ‘[T]he court assesses the degree of probability that 
an event would have occurred, or might occur, and adjusts … damages to reflect the degree of 
probability’. 
1156
 (2010) 240 CLR 537. 
1157
 See eg Gavalas v Singh (2001) 3 VR 404; Rufo v Hosking (2004) 61 NSWLR 678. 
1158
 (1999) 197 CLR 269 [128]-[130]. 
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The difficulties in some medical negligence cases exemplified in the United Kingdom case 
of Hotson v East Berkshire Area Health Authority (‘Hotson’)1159 do not arise in the case of 
educational negligence. In Hotson the trial judge had found that there was a 75% probability 
that cause of the disability- avascular necrosis, a blockage of the blood supply to the upper 
femur - had already occurred prior to the hospital’s delay. The House of Lords treated this as 
a certainty and that there was no chance that proper treatment could have averted the 
condition. Therefore, the plaintiff had not lost the benefit of any chance at all. By contrast in 
the case of a student damaged by inadequate educational provision, remedial tuition may 
assist to some extent in educating a child in an area previously neglected. Another distinction 
is that in medicine chances of recovery for various conditions and percentage reductions in 
recovery are calculable, but not in education.
1160
 
 
Judgments in the area may be divided into ‘causation approaches’ and the damages 
approach.’1161 State of New South Wales v Burton (‘Burton’)1162  illustrates the two 
approaches. The police marksman suffered post-traumatic stress disorder (‘PTSD’) after a 
child hostage incident. The State’s appeal against the award of damages to the police officer 
argued that the correct interpretation of the trial judge’s decision was that the plaintiff would 
have suffered PTSD after the shooting incident in any event, and that the State’s conduct in 
not providing counselling led to no more than the loss of a chance of a better outcome. The 
plaintiff/respondent’s argument was that the trial judge’s basis for deciding was that the 
State’s acts and omissions made a material contribution to the police officer’s PTSD. The 
majority held in favour of the State (‘the damages approach’) and ordered the matter be 
remitted to the District Court to assess the loss of a chance of a better outcome.   
 
In a claim for educational negligence the school authority may argue that the child’s home 
environment caused the child’s  illiteracy.1163 The student may argue that just as in Burton  
the failure to provide counselling to the police officer may have comprised the loss of a 
chance, so the failure to provide an adequate education is the loss of a chance of a better 
educational outcome. 
                                                     
 
1159
 [1987] AC 750. 
1160
 Jennifer Parker, ‘Beyond Medical Malpractice: Applying the Lost Chance Doctrine to Cure 
Causation and Damages Concerns with Educational Malpractice Claims’ (2006) 36 University of 
Memphis Law Review 373, 411. 
1161
 Parker (2006) 36 University of Memphis Law Review 373; for present purposes the discussion is in 
this section rather than under ‘Causation’ in section 6.4.4. 
1162
 [2006] NSWCA 12. 
1163
 See however section 6.4.4 below. 
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The High Court in Tabet 1164 held the loss of a chance claim to be unsuccessful in that it 
found the failure to give the already brain injured child a CT scan did not deprive the 
plaintiff of a substantial prospect of avoiding a detriment. Hayne and Bell JJ stated: 
 
[T]he language of loss of chance should not be permitted to obscure the need to 
identify whether a plaintiff has proved that the defendant’s negligence was more 
probably than not a cause of damage (in the sense of detrimental difference).
1165
 
 
 
Keifel J cited commentators who pointed out that the injury in loss of a chance is not truly 
distinct, since its calculation is contingent upon applying the percentage of the lost chance to 
the quantum of damage relating to the final injury. When the final injury occurs it ‘absorbs’ 
the intermediate damage (which loss of chance represents) so that when damages for a lost 
chance are granted, they constitute, in effect, partial compensation for the actual injury.
1166
 
Gummow ACJ
1167
 cited Lord Walker of Gestingthorpe’s observation in Transport for 
London (formerly London Underground Ltd) v Spirerose Ltd (in administration)1168 that: 
 
[While] assessment of damages may involve quantifying future or hypothetical 
chances, the common law has not accepted that the attribution of liability should be 
proportionate to the proof of causation. 
 
In the United States where loss of a chance claims have been recognised in personal injury 
cases,
1169 it has been argued that just as a doctor in a lost chance case has injured a patient 
with pre-existing conditions by reducing the plaintiff’s likelihood of recovering from the 
condition, so a negligent educator harms a student when their negligence reduces the 
student's likelihood of recovering from the student's ‘condition’. The ‘condition’ may be a 
learning disorder, or even low-economic status,
1170
 and the loss of chance of recovery is 
created by inadequate education.  
 
On the basis of Tabet, in Australia a claim in negligence arising from personal injury does 
not appear to permit the loss of a chance of a better medical outcome as compensable 
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 (2010) 240 CLR 537.  
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 Ibid 583. 
1167
 Ibid 553. 
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 [2009] 1 WLR 179, 181. 
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 See Matsuyama v Birnbaum, 890 NE (2d) 819 (2008 Mass). 
1170
 Parker (2006) 409. 
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damage. However, should the claim not allege personal injury, the ‘prospect of avoiding the 
detriment’1171 of a poorly paid job due to a person’s failure to receive an adequate education 
may be compensable. As to the loss of a chance to make economic gain, it has been argued 
that a student may be successful in claiming the costs of alternative tuition or loss of the 
opportunity to find gainful employment.
1172
  
 
(d)  Failure to diagnose a learning disorder 
 
Cases on the failure to alleviate specific learning disorders, such as dyslexia, have been 
distinguished from more general claims of impaired intellectual development.
1173
 The failure 
to discover and manage special educational disabilities is more objectively identifiable in its 
effect on learning. These disabilities include visual, hearing or speech impairments, and 
deficiencies in learning processes such as perception, conceptualisation and language;
1174
 
memory, attention and impulse control;
1175
 and motor function.
1176
 Early discovery and 
appropriate treatment for these conditions will often result in significant learning gains. In X 
(minors) v Bedfordshire the three appeals all concerned learning disorders.1177 The plaintiffs 
claimed for the cost of private tuition, and damages for diminished employment prospects 
and behavioural problems based on failure to diagnose dyslexia, impaired intellectual 
development and distress. In Phelps the plaintiff was awarded general damages and damages 
for loss of earnings and the cost of tuition. Therefore the effects of failure to diagnose a 
condition such as dyslexia are a form of actionable damage.
1178
 Lord Hoffmann in Adams v 
Bracknell Forest BC (‘Adams’)1179stated dyslexia is a mental disability which ought to have 
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 Sellars v Adelaide Petroleum (1994) 179 CLR 332, 359 per Brennan J. 
1172
 Francine Rochford, ‘Suing the Alma Mater: what loss has been suffered?’ (2001) 13 Education 
and the Law 319, 321. 
1173
 See Lord Nicholls in Phelps [2001] 2 AC 619, 668. 
1174
 Adrian Ashman (ed) Educating Children with Diverse Abilities (2005) 421. 
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nd
 edn (2007) 2. 
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 X (Minors) v Bedfordshire County Council [1995] 2 AC 633; The House of Lords decision, 
confined to dealing with striking out applications did not deny the validity of these claims; See section 
3.3 above. 
1178
 Donal Nolan, ‘New Forms of Damage in Negligence’ (2007) 70 Modern Law Review 59, 62; In 
Phelps  the House of Lords held the effects of dyslexia was a claim of personal injuries under s 33 of 
the Supreme Court Act 1981 (UK) (concerning pre-action disclosure); Garland J at first instance in 
Phelps [1998] ELR 38, 64 stated: ‘If it is necessary to do so I am prepared to regard injury as 
including a failure to mitigate the adverse consequences of a congenital defect’. His Honour’s 
decision was affirmed by the House of Lords. 
1179
 [2005] 1 AC 76. 
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been ameliorated and such a claim was for personal injury.
1180
 Baroness Hale called it an 
‘impairment of mental condition which could sound in damages for loss of amenity even if 
the major part of the claim would be for consequential financial loss.’1181 
 
However, for inadequate education claims, Lord Nicholls in Phelps said whilst there was a 
duty of care to all pupils, educational under-development need not be recognised as a form 
of actionable damage in the absence of a learning disorder. On the contrary, his Lordship 
said it would be a mistake to regard intellectual impairment per se as actionable damage.
1182
 
Evans LJ in the Court of Appeal in E (a minor) v Dorset County Council said a claimant 
without special educational needs is unable to establish any damage other than economic 
loss.
1183
 The reasoning of the House of Lords in Adams also indicated that the impairment in 
educational development is not per se a form of personal injury.
1184
 Lord Hoffmann implied 
that the inability to read or write is a personal injury only if its origins lie in a mental 
disability of some kind.
1185
 The ‘injury’ of ignorance is not seen as a sui generic category 
since the harm is regarded as nebulous.
1186
 While it is possible to compare the physically 
injured child with a healthy child, the standard level of educational achievement is more 
difficult to establish, although in the area of literacy measures of achievement have been 
accepted.
1187
  
 
It is submitted that in the absence of an undiagnosed and untreated learning disorder, the 
injury of educational under-development may be difficult, but not impossible, to assert as 
actionable damage in its own right. The range of causes of learning difficulties, particularly 
those which impair literacy learning, is broad enough to blur the distinction between  
recognised ‘disorders’ and learning difficulties.1188 As Lord Hoffmann noted in Adams:  
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1181
 Ibid [80]. 
1182
 [2001] 2 AC 619, 668. 
1183
 [1994] 3 WLR 853, 877 affirmed in X (minors) v Bedfordshire; See section 3.3 above. 
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 Nolan (2007) 83. 
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What matters is whether one has improved one's ability to read and write. Treating 
the inability to do so as an untreated injury originally proceeding from other causes 
produces a sensible practical result.
1189
 
 
Further, the future developments in neuroscience may provide evidence of ‘cognitive 
damage’ suffered by students due to the failure by teachers and school authorities to provide 
adequate education in specific areas of learning.
1190
  
 
The issue of identifying the time the injury occurred for the purposes of limitation statutes 
was considered in Adams.1191 In that case a delay of 14 years from the plaintiff finishing 
secondary school to bringing the action was significant in denying him relief. However, it 
must be noted that at trial and in the Court of Appeal the courts permitted the plaintiff’s 
extensions to the statutory time limits. The child’s entry into the education system may be 
the point where diagnosis of learning difficulties is required.
1192
However, the point at which 
inadequate teaching may occur covers a period of up to 13 years.
1193
 The courts’ discretion to 
permit extensions to periods of limitation is likely to provide an opportunity for relief,
1194
 but 
if the plaintiff does not act promptly upon discovery the action may risk being statute barred. 
In addition, evidence may become more difficult to obtain.
1195
 
 
6.4.4  Causation  
 
The law of negligence requires a causal link to be shown between the breach of the duty of 
care and the damage suffered.  The formulation of the damage defines the causation 
question, and logically causation is dealt with after discovering what the damage forming the 
                                                     
 
1189
 [2005] 1 AC 76 [20]. 
1190
 See section 6.4.3 (a) above. 
1191
 [2005] 1 AC 76; See section 3.3 above. 
1192
 See section 9.2 below. 
1193
 The Limitation Act 1969 (NSW) s50C (2)(a) for example, gives a period of 3 years post 
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 See eg Limitation Act 1969 (NSW) s 62D, s60F and s 60G; Courts are generally sympathetic to 
people who do not know their legal rights: Laura Berman et al, ‘Education negligence’ (2001) 13 (1) 
Education and the Law 51, 63. 
1195
 See section 6.4.4 below: student records are retained in State archives but other forms of evidence 
evidence, eg communications with the school, will be required.  
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gist of the action is.
1196
 As Kirby J has noted, causation cannot be ‘quarantined’ from the 
duty of care element either, and none of the elements of negligence stand alone.
1197
 
 
It was noted in chapter 2 that the initial United States’ cases in educational negligence 
isolated the causation element as the most problematic in establishing the action. Peter W 1198 
referred to the host of factors which influence a child’s education: ‘They may be physical, 
neurological, emotional, cultural, environmental; they may be present but not perceived, 
recognised but not identified.’ In Torres v Little Flower Children’s Services1199 the New 
York court referred to ‘such elusive factors’ as the student’s ‘own attitude, motivation, 
temperament, past experience and home environment.’ In the United Kingdom, Lord 
Nicholls in Phelps also referred to the host of influencing factors: emotional stress and the 
home environment being two examples.
1200
 
 
Barnett v Chelsea Hospital Board 1201 is recognised as illustrating the causation test: that ‘but 
for’ the negligence, the damage would not have been suffered. The court must consider 
whether it is more probable than not that in the hypothetical circumstances of the defendant 
not having been negligent, the plaintiff would not have been injured. If the plaintiff would 
probably still have been injured the defendant’s conduct is not a cause of the harm.1202  
 
In Australia the ‘common sense’ approach to causation was set out by Mason CJ in March v 
Stramare (E & MH) Pty Ltd (‘March’):1203 
 
The common law tradition is that what was the cause of a particular occurrence is a 
question of fact which "must be determined by applying common sense to the facts 
of each particular case", in the words of Lord Reid in Stapley v Gypsum Mines Ltd. 
1204
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1200
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However the civil liability legislation reaffirmed the ‘but for’ test.1205 Section 5D of the Civil 
Liability Act 2002 (NSW) provides: 
(1) A determination that negligence caused particular harm comprises the 
following elements:  
(a) that the negligence was a necessary condition of the occurrence 
of the harm (factual causation), and 
(b) that it is appropriate for the scope of the negligent person's 
liability to extend to the harm so caused (scope of liability). 
(2) In determining in an exceptional case, in accordance with established 
principles, whether negligence that cannot be established as a necessary 
condition of the occurrence of harm should be accepted as establishing 
factual causation, the court is to consider (amongst other relevant things) 
whether or not and why responsibility for the harm should be imposed on 
the negligent party.
1206
 
 
The High Court held in Adeels Palace Pty Ltd v Moubarak (‘Adeels’)1207 that s 5D governed 
the question of causation and that the division of causation into the elements of factual 
causation and scope of liability may differ from Mason CJs common sense approach in 
March. The Court observed: 
 
But as s 5D(1) shows, the “but for” test is now to be (and has hitherto been seen to 
be) a necessary test of causation in all but the undefined group of exceptional cases 
contemplated by s 5D(2).
1208
 
 
In the context of psychiatric injury in the bullying case of Cox v State of NSW, 1209 the NSW 
Supreme Court held that the plaintiff’s claim satisfied the causation test as stated in s 
5D(1)(a) of the NSW Act.
1210
 Two out of three psychiatrists called during the trial had 
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 See Adeels Palace Pty Ltd v Moubarak (2009) 239 CLR 420, 440. 
1206
 See also Civil Liability Act 2003 (Qld) s 11; Civil Liability Act 2002 (Tas) s 13; Wrongs Act 1958 
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observed that the plaintiff’s mental conditions would have occurred with or without the 
bullying and both parents suffered from depressive illness. The third psychiatrist’s report, 
however, suggested that the school bullying initiated the plaintiff’s specific disorders. The 
judge concluded that the pre-existing vulnerability might indeed have left the plaintiff open 
to anxiety and depression, but the conditions of separation anxiety and post-traumatic stress 
disorder required the incidents of bullying as the trigger. Cox illustrates the importance of 
expert evidence in supporting the causation element and the difficulty of predicting which 
expert opinion the court will prefer. 
 
The plaintiff in Gregory v State of New South Wales (‘Gregory’)1211 sought an award of 
damages to compensate him for the mental harm he suffered as an adolescent as a result of 
being subjected to bullying at high school.  He also claimed damages for economic loss 
resulting from the impairment to his earning capacity since graduating from the school and 
extending into the future. The plaintiff argued successfully that events later in his life 
triggered the recurrence of some of the psychiatric illnesses he suffered from as an 
adolescent due to the bullying, and provided a causal link such as to render the State of NSW 
liable in damages. Justice Fullerton held the plaintiff entitled to damages of almost $470,000, 
approximately half of which was to compensate the plaintiff for his psychiatric conditions 
resulting from his adolescent bullying, and the other half was for future economic loss due to 
diminished earning. Her Honour held that the plaintiff’s treatment at school was the cause of 
his continuing psychiatric conditions which seriously impaired his career and his ability to 
function in society.
1212
 
 
The ‘but for’ test has limitations in cases of concurrent and successive causes.1213 Where 
more than one act or omission was sufficient to cause the injury to the plaintiff, an 
unqualified application of the ‘but for’ test has the anomalous result of finding causation not 
made out.
1214
 If a defendant is able to escape liability because his or her conduct unaided by 
other factors would not alone have produced the harm, no plaintiff would ever succeed.
1215
  
 
The Ipp Report listed two situations where proof that the negligence materially contributed 
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to the harm, or risk of the harm, may be treated as sufficient to establish causation, even 
though the ‘but for’ test is not satisfied. The first, identified as the situation in Bonnington 
Castings Ltd v Wardlaw,1216 lays down the principle that any of the contributory factors can 
be treated as a cause of the total harm suffered, provided it made a ‘material contribution’ to 
the harm. The second situation discussed in Fairchild v Glenhaven Funeral Services Ltd1217 
permits a person whose negligent conduct is a necessary condition of harm to be held liable 
for that harm even though some other person’s conduct is also a necessary condition of that 
harm.
1218
 Hence, in the ‘exceptional cases’ considered under subsection 5D(2), ‘established 
principles’ must be found.1219  
Legal causation is different from scientific or philosophical concepts of causation. As Mason 
CJ observed in March: 
 
The law does not accept John Stuart Mill's definition of cause as the sum of the 
conditions which are jointly sufficient to produce it. Thus, at law, a person may be 
responsible for damage when his or her wrongful conduct is one of a number of 
conditions sufficient to produce that damage…1220  
 
In Amaca Pty Ltd v Ellis1221 the High Court observed that if science and medicine were not 
able to say what caused the plaintiff’s lung cancer, that did not decide the claim. The Court’s 
response must be different in that it reduces a question of causation, to which no other 
conclusive answer can be given, to legal certainty.
1222
 The law is not concerned with ultimate 
explanations.
1223
In Strong v Woolworths Ltd (‘Strong’)1224 the Court posited a widened 
application of the ‘but for’ test in s5D(1). Although obiter dicta, in view of the fact that the 
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causation issue in the shopping centre slip and fall case had no difficulty being brought 
within a strict ‘but for’ analysis,1225 the majority in Strong stated: 
 
[T]here may be more than one set of conditions necessary for the occurrence of 
particular harm and it follows that a defendant's negligent act or omission which is 
necessary to complete a set of conditions that are jointly sufficient to account for the 
occurrence of the harm will meet the test of factual causation within s 5D(1)(a).
1226
 
 
In an action for educational negligence, a dysfunctional family life, for example, may be 
argued as the cause of a child’s failure to learn and in this respect the parents or carers have 
been ‘negligent’. However, failure to intervene in the child’s schooling to apply measures to 
remedy the child’s underachievement may be seen as failure by the school authority. Both 
may be argued to comprise a ‘set of conditions jointly sufficient’ to produce the injury of 
underachievement. Or, pursuant to subsection 5D (2),
1227
 the court may consider that the 
school authority’s failure to educate, although not established as a necessary condition, 
‘should be accepted as establishing factual causation’ by considering that ‘responsibility for 
the harm should be imposed’ on it. 
 
There is a difference between holding a school or teacher responsible for a student’s 
performance and for how they influenced the student’s performance.1228 A doctor is not 
liable for failing to cure the patient nor is the lawyer for losing the client’s case, but both are 
held liable when their negligence causes their patients and clients to suffer.
1229
 The potential 
evidence capable of demonstrating the negligent influence of the school authority or teacher 
has been divided by one commentator into three categories: expert opinion evidence, 
circumstantial evidence and common knowledge or inferences from everyday experience.
1230
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In a settled NSW case involving incorrectly calculated results which denied the student 
tertiary entrance,
1231
 the evidence of the error was easily demonstrated.
1232
 In such a case, an 
example of a ‘specific, identifiable error’,1233 the student’s correct academic record is 
interpreted by expert evidence according to the tertiary entrance regime. Cases of student 
underachievement not involving specific errors may require circumstantial evidence 
demonstrating, for example, that all of the students subjected to the defendant’s practices 
performed significantly worse than other students of similar background and ability.
1234
 
Similarly, where a student’s achievement level drops markedly, circumstantial evidence may 
include the student’s history of academic achievement,1235 the presumption being that the 
pattern of achievement would have continued at an adequate level without the school or 
teacher’s negligence. 
 
A significant feature of some of the reported cases of failure to identify and refer learning 
disabilities was that the parents continually stated their concerns with school personnel.
1236
 In 
cases of the educational underachievement of children without learning disabilities, records 
of communications with the school may similarly provide the court with evidence of the 
inadequacy of the school authority’s educational provision. 
 
The school authority’s responsibility for a student’s failure to improve in literacy, for 
example, may require the parents to tender evidence of continuing low achievement levels, 
coupled with records of parent teacher interviews, curriculum documents and NAPLAN 
results. 
 
Naturally the ideal case would be if there were empirically verified, universally applicable 
principles of teaching that could be used to rule out all likely causative factors other than 
teacher or school error. According to these principles, a teacher would know which specific 
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instructional stimulus to apply in any given context in order to evoke the desired learning 
response.
1237
 Although this scenario is seemingly unrealistic, it must be noted that over a 
hundred years ago the general medical practitioner’s duty to exercise reasonable care did not 
require the prescription of antibiotics to patients suffering from serious bacterial infection, 
because antibiotics did not exist.  
 
It has been observed that the scope for psychiatric damage suits is now much wider than was 
once thought.
1238
Further, the future of educational and neuroscientific research may see 
professional consensus for which teaching methods produce the desired learning 
responses.
1239
 As science learns more about the workings of the cognitive functions of the 
brain, it is not inconceivable that a form of ‘cognitive harm’ may be identified in the future 
to be caused by failure to teach or instruct a student in a particular skill or area of 
knowledge.
1240
 Just as the hit and miss outcomes in early surgery were shrouded in 
mysterious causal relations, before the discovery of bacteria, so teaching methods may be 
revealed in the future as requiring certain constant elements.
1241
  
 
As pointed out in section 6.4.1(a) above, the process has a similar logic to the inadequate 
teaching of pure physical skills such as gymnastic manoeuvres. Poor teaching of literacy, for 
example, results in harm, albeit having a delayed demonstration in poor grades and limited 
career options.
1242
 The harm is mental,
1243
 just as is psychiatric harm resulting from bullying. 
The law has accepted the causal link between a school’s failure to manage bullying and a 
child’s psychiatric harm. It may only be a matter of a court accepting psychiatric or 
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neuroscientific evidence as to ‘cognitive damage’ for this element in the educational 
negligence action to be met.
1244
 
6.5  Defences 
 
6.5.1 Contributory negligence 
 
Contributory negligence, if available, would be the failure by the hypothetical student to take 
reasonable care for his or her own education that contributes to the injury. The defence raises 
issues in the educational context where the educator is the facilitator of the student’s efforts 
to learn.
1245
 Finding a student’s participation in his or her schooling sufficiently inadequate 
to be deemed contributorily negligent may require an evaluation of the conduct expected an 
adequately participating student.  A student who was excessively absent from or inattentive 
in class would probably not be deemed to have conformed to the expected standard of 
conduct. One commentator suggested that expecting such a standard of conduct would 
prejudice children of the poor and powerless, and cause them to incur liability for their 
‘seemingly endless cycle of underachievement’.1246 
In McHale v Watson1247 McTiernan ACJ stated:  
There is ample authority for the proposition that in cases dealing with alleged 
contributory negligence on the part of young children they are expected to exercise 
the degree of care one would expect, not of the average reasonable man, but of a 
child of the same age and experience.
1248
 
 
Kitto J discussed the interface of an objective standard of care with the sliding scale of the 
defence: 
 
[N]ormality is, for children, something different from what normality is for 
adults; the very concept of normality is a concept of rising levels until ‘years 
of discretion’ are attained. .. 
[I]t seems to me that it would be contrary to the fundamental principle that a 
person is liable for harm that he causes by falling short of an objective 
criterion of ‘propriety’ in his conduct - propriety, that is to say, as 
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determined by a comparison with the standard of care reasonably to be 
expected in the circumstances from the normal person - to hold that where a 
child’s liability is in question the normal person to be considered is someone 
other than a child of corresponding age. 
1249
 
 
In Beasley v Marshall a South Australian court held that at the age of 5 a child’s expected 
capacity for contributory negligence is close to zero.
1250
 However, since then the civil 
liability legislation provisions have presented some challenges in interpretation where 
children or disabled adults have contributed to their injury. For example s 5R of the Civil 
Liability Act 2002 (NSW) (‘the Act’) states as one of its principles applicable in determining 
contributory negligence that ‘the standard of care required of the person who suffered harm 
is that of a reasonable person in the position of that person’. 
Ipp JA in Waverley Council v Ferreira1251 when concluding that a 12 year old child was not 
guilty of contributory negligence, noted that concepts in the Act ‘have to be tempered where 
the plaintiff is a child’. Similarly in Kain v Mobbs1252  Harrison J, in considering a case 
where a child of 10 was found 15% contributory negligent for being injured by a motorist 
driving at 40 kph, observed:  
The plaintiff was not doing his best, even having regard to his age and experience. In 
other words, having regard to his youth and general intelligence, the plaintiff was not 
performing in a way that he was capable of performing. He did not exercise that 
level of reasonable care that he was capable of exercising. He did not exercise that 
degree of care that one would expect from a child of the same age and 
experience.
1253
 
In considering the Western Australian provision
1254
 in Town of Port Hedland v Hodder1255 
the Court of Appeal set aside the trial judge’s decision on contributory negligence in case 
involving an intellectually and physically disabled man. The trial judge had decided the issue 
of contributory negligence by reference to the position of a reasonable adult without any of 
the plaintiff’s disabilities.   
Martin CJ stated: 
                                                     
 
1249
 Ibid 213. 
1250
 (1997) 17 SASR 456, 459; Canadian courts abandoned the ‘rule of seven’ laid down in Eyres v 
Gillis and Warren Ltd (1940) 4 DLR 747 in McEllistrum v Etches[1956] SCR 785 in favour of the 
open ended analysis such as the High Court set out in McHale v Watson. 
1251
 [2005] NSWCA 418 [86]. 
1252
 [2008] NSWSC 383. 
1253
 Ibid [150]. 
1254
 Civil Liability Act s 5K. 
1255
 [2012] WASCA 212. 
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The harshness, injustice and unfairness in this approach is manifest. It assumes a 
miracle of biblical proportions and requires the court to assess the question of 
contributory negligence in some parallel universe in which the blind can see, the 
deaf can hear, the lame can walk or even run, and the cognitively impaired are 
somehow restored to full functionality.
1256
 
 
However the tautology implicit in most of the States and Territories’ apportionment 
legislation may even preclude contributory negligence.
1257
 For example, section 9 of the Law 
Reform (Miscellaneous Provisions Act) 1965 (NSW) provides: 
9 (1) If a person (the "claimant") suffers damage as the result partly of the claimant’s 
failure to take reasonable care ("contributory negligence") and partly of the wrong of 
any other person:  
... 
(b) the damages recoverable in respect of the wrong are to be reduced to such extent 
as the court thinks just and equitable having regard to the claimant’s share in the 
responsibility for the damage. [emphasis added] 
 
Section 8 refers to ‘wrong’ meaning an act or omission that gives rise to a liability in tort in 
respect of which a defence of contributory negligence is available at common law.
1258
 By 
contrast, South Australia’s Law Reform (Contributory Negligence and Apportionment of 
Liability) Act 2001 s 7 provides for contributory negligence but refers to ‘harm’ which in  
s 3(1) is defined as ‘including loss of life, personal injury, damage to property, economic 
loss and loss of any other kind.’ Western Australia’s Law Reform (Contributory Negligence 
and Tortfeasors’ Contribution) Act 1947 s 4 also omits the tautology. 
It is to be noted that under the civil liability legislation an anomaly exists in that it provides 
for reducing damages by 100% contributory negligence.
1259
 This anomaly may allow a test 
case in educational negligence to be considered by a court even where the student’s 
contribution to his or her inadequate education is held to be overwhelming.   
                                                     
 
1256
 Ibid [156]. 
1257
 See Law Reform Act 1995 (Qld) s 10(1)(b) and s 5; Wrongs Act 1958  (Vic) s 26(1) and s 25(a); 
Civil Law (Wrongs) Act 2002 (ACT) s 101(a) and  s 102(1); Wrongs Act 1954 (Tas) s 4(1) and s 2; 
Law Reform (Miscellaneous Provisions) Act (NT) s 16 and s 15. 
1258
 A liability in negligence does not currently exist in educational negligence, although this thesis 
argues that is should. 
1259
 Civil Liability Act 2002 (NSW) s 55; Wrongs Act 1958 (Vic) s 63; Civil Liability Act 2003 (Qld) s 
24; Wrongs Act 1954 (Tas) s 4(1); Civil Law (Wrongs) Act 2002 (ACT) s 47; See James Goudkamp, 
‘Defences to Negligence’ in Carolyn Sappideen and Prue Vines eds, Fleming’s The Law of Torts (10th 
edn, 2011) 324. 
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6.5.2 Statutory immunity 
 
Statutory immunity from liability may pose a hurdle for plaintiffs seeking to make 
government education authorities liable for educational negligence by teachers and schools. 
In Australia a series of statutes overturned Crown immunity from tort actions.
1260
 However, 
civil liabilities legislation of the States and Territories restricts legal action against 
government bodies in varying degrees. Section 41 of the Civil Liability Act 2002 (NSW) also 
protects non-government bodies or people performing public tasks.
1261
 Queensland’s Civil 
Liability Act 2003 s 34 only refers to government bodies.1262 The legislation in the ACT, 
WA, Tasmania and Victoria also only protect government bodies, but subordinate legislation 
may be passed granting immunity to other bodies.
1263
 The Northern Territory and South 
Australia have omitted all generic protection of public defendants.
1264
 Section 42 of the NSW 
Act
1265
 provides principles which are to apply in determining whether a public or other 
authority has or has breached a duty of care:  
 
 (a)  the functions required to be exercised by the authority are 
limited by the financial and other resources that are reasonably 
available to the authority for the purpose of exercising those 
functions, 
(b)  the general allocation of those resources by the authority is not 
open to challenge, 
   …    
In State of NSW v Ball 
1266
 the NSW Supreme Court considered s 42(b). The issue arose in 
the context of a police detective’s claim that staffing decisions by the police service caused 
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 Judiciary Act 1903 (Cth); Crown Proceedings Act 1988 (NSW); Crown Proceedings Act 1980 
(Qld); Crown Proceedings Act 1958 (Vic); Crown Proceedings Act (NT); Crown Proceedings Act 
1992 (SA); Crown Proceedings Act 1993 (Tas); Crown Suits Act 1947 (WA). 
1261
 See s 41(f): a person or body prescribed (or of a class prescribed) by the regulations as an 
authority to which this Part applies…and Civil Liability Regulation 2009 (NSW), cl 4: registered non-
government schools; see also Mark Aronson, ‘Government Liability in Negligence’ (2008) 32 (1) 
Melbourne University Law Review 44, 49. 
1262
 Section 34 states ‘Public or other authority means (a) the Crown…or (b) a local government, or 
(c) any public authority constituted under an Act’ and would thus include the Education Department. 
1263
 Civil Law (Wrongs) Act 2002 (ACT) s 109(d); Civil Liability Act 2002 (WA) s 5U(h); Wrongs Act 
1958 (Vic) s 79(h). 
1264
 Personal Injuries (Liabilities and Damages) Act 2003 (NT); Civil Liability Act 1936 (SA). 
1265
 See also Civil Law (Wrongs) Act 2002 (ACT) s 11(1); Civil Liability Act 2003 (Qld) s 35(b);  Civil 
Liability Act 2002 (Tas) s 38-39; Wrongs Act 1958 (Vic) s 84(2); Civil Liability Act 2002 (WA) s 5X. 
1266
 (2007) 69 NSWLR 463. 
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his chronic overwork in traumatic child abuse investigations and consequent post-traumatic 
stress disorder. In upholding the State’s appeal Ipp JA on behalf of the Court held the 
plaintiff’s claim as to the police service’s failure to provide sufficient staff to be a clear 
allegation of an inappropriate allocation general allocation of resources,
1267
 and not a specific 
allocation as submitted by counsel for the plaintiff. Hence an action against a government 
education authority may need to find an inappropriate specific allocation of resources,
1268
 for 
example, in not using resources which have been allocated for retraining teachers.
1269
  
One commentator has noted that s 42, which implicitly invokes the policy/operation 
distinction
1270
 is so broadly worded that it fails to create clear limits.
1271
  
The enshrined Wednesbury unreasonableness test1272 has been seen as potentially barring 
deserving claims.
1273
 Section 36(2) of the Queensland Act (headed ‘Proceedings against 
public or other authorities based on breach of statutory duty’) states:1274  
 
For the purposes of the proceeding, an act or omission of the authority does not 
constitute a wrongful exercise or failure unless the act or omission was in the 
circumstances so unreasonable that no public or other authority having the functions of 
the authority in question could properly consider the act or omission to be a reasonable 
exercise of its functions. 
In Electro Optic Systems Pty Ltd v The State of New South Wales (‘Electro Optic’)1275 
Higgins CJ considered the ACT equivalent provisions in claims against the NSW Fire 
Service arising from officers’ management of the Canberra bushfires. The Chief Justice held 
that the cause of the escape of the fire was ‘an inadequate strategy of containment.’1276 
However, pursuant to 43(2) of the Act, the acts or omissions were not, ‘in the circumstances, 
                                                     
 
1267
 (2007) 69 NSWLR 463, 466. 
1268
 See Vines (2010) [18] who considered the allocation in Ball to be ‘fairly particular’ rather than 
general. 
1269
 Ibid 466, [15]. 
1270
 See s 7.7.1(d) below. 
1271
 Vines (2010) [25]. 
1272
 From Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223, 
Lord Greene, 229-230; See the policy/operational distinction discussed in section 7.7.1 (d). 
1273
 G S Watson, ‘Section 43A of the Civil Liability Act 2002 (NSW): Public law styled immunity for 
the negligence of public and other authorities?’ (2007) 15 Torts Law Journal 153, 157. 
1274
 The [NSW] provision may confer immunity: Precision Products (NSW) Pty Ltd v Hawkesbury 
City Council [2008] NSWCA 278, [171] per Allsop J, Beazley and McColl JJA concurring; see Prue 
Vines, ‘Straddling the Public/Private Divide: Tortious Liability of Public Authorities’ [2010] 
UNSWLRS 47 [22]: whether the provision confers immunity on public authorities is not clear but it 
makes it very difficult to succeed in an action against them.   
1275
 [2012] ACTSC 184. 
1276
 Ibid [333]. 
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so unreasonable that no authority having the functions of the authority in question could 
properly consider the act or omission to be a reasonable exercise of its functions’.1277 His 
Honour gave judgment for the defendants with apparent reluctance, stating: 
 
Effectively, [the plaintiff] are deprived by statute of what would, under the general 
law, be regarded as just compensation.  The legislature has, however, spoken so as to 
exempt NSW from such liability, and the courts must apply the law as Parliament 
has decreed it to be.
1278
 
 
Aronson has criticised the denial of a duty of care simply because the defendant is the 
government and observed that the provisions have granted permission to government entities 
to be careless.
1279
 
 
The education legislation of the Australian States and Territories themselves provide 
immunities from civil liability in varying degrees. The NSW Education Act 1990 provides 
legislative immunity from civil litigation in s 127 which states that nothing in Part 2 (which 
deals with the objects of the Act) gives rise to, or can be taken into account in, any civil 
cause of action. Similarly the Victorian Education and Training Reform Act 2006 provides 
that the ‘principles’ are not to give rise to legal action in s 1.2.3. However, those sections do 
not apply to provisions establishing key learning areas
1280
 and free instruction in specified 
learning areas.
1281
 The education legislation of the other States and Territories provide 
immunity for school council or board members and school principals, but the provisions do 
not embrace the objects as a whole. For example Western Australia’s School Education Act 
1999 states in s 137(1) (‘Protection from Liability’): 
 
An action in tort does not lie against a person for anything that the person has done 
in good faith as a member of a Council.
1282
 
  
                                                     
 
1277
 Ibid [337]. 
1278
 Ibid [379]. 
1279
 Aronson (2008) 49. 
1280
 Education Act 1990 (NSW) ss 7, 9, 12. 
1281
 Education and Training Reform Act 2006 (Vic) s 2.2.4. 
1282
 See also Tasmania’s Education Act 1994, s 86; South Australia’s Education Act 1972, s 100; 
Northern Territory’s Education Act s 10R; 60F. 
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The Queensland Education (General Provisions) Act 2006 in s117 provides immunity for 
‘an act done or omission made honestly and without negligence under this Act’.1283 The 
wording of the Queensland Act therefore offers no immunity for negligent acts and 
omissions. Most of the Acts redirect liability to the State, such as s 117(2) in the Queensland 
Act: 
If subsection (1) prevents a civil liability attaching to a member of a school council, the 
liability attaches instead to the State.
1284
 
 
Inconsistencies in statutory protection across the States and Territories leave room for civil 
challenges. For example, although s 127 of the NSW Act has been seen as a public policy 
restriction upon the potential for educational malpractice actions, the section does not cover   
s 8 which deals with the achievement level appropriateness of study courses.
1285
 
 
Authorities from other jurisdictions may provide guidance in interpreting Australian 
immunity provisions. In the United States, the NCLB legislation protects teachers against 
liability: ‘no teacher in a school shall be liable for harm caused by an act or omission of a 
teacher on behalf of the school.’1286 However, state and local educational agencies are not 
protected which suggests, it has been argued, Congress did not intend to preclude suits 
against those agencies.
1287
 Absolute immunity is seen as unjustified since it would not 
sufficiently increase the ability of school officials to exercise their discretion in a forthright 
manner to ‘warrant the absence of a remedy for students subjected to intentional or otherwise 
inexcusable deprivations.’1288 Most government functions are entrusted by statute to a 
government agency or authority and whenever the judiciary reviews government action, it 
reviews the action of an agency. Thus, it was argued, school agencies should not be 
immune.
1289
 
 
In Canada the Saskatchewan Education Act states: 
 
                                                     
 
1283
 Section 117 applies to school council members; s 389 applies to principals. 
1284
 See also Education Act 1972 (South Australia) s 100(2); Education Act 2004 (ACT) s 49A(2); 
1285
 Ann McEwin, ‘Educational Malpractice: More than an Academic Exercise for Public School 
Gifted Students?’ (2003) 8(1) Australia & New Zealand Journal of Law & Education 3, 4. 
1286
 20 USC 6301, § 6736(a) (2003).  
1287
 Henry (2004) 1167. 
1288
 Wood v Strickland, 420 U S 303, 320 (1975) discussed in Elson (1978) 658. 
1289
 Ratner (1985) 854. 
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[N]o teacher engaged, under the supervision of the principal, in innovative or 
experimental projects related to teaching methodology or curriculum content that is 
approved by the board of education or the conseil scolaire shall be liable for damages 
for alleged malpractice as a teacher or for any other claim based on the results of that 
innovation or experimentation.
1290
 
 
This provision has been seen to imply that the province of Saskatchewan recognises the 
possibility that educational negligence would be actionable in a court. If the policy-makers in 
this province felt the need to institute a policy to protect schools from this kind of action, it is 
argued then they must have recognised that a duty of care to teach with reasonable care 
exists.
1291
 
 
In Australia the High Court in Board of Fire Commissioners (NSW) v Ardouin 
(‘Ardouin’)1292 had made it clear that statutory immunity only applied to special powers 
granted to the authority to do what was otherwise illegal. In that case, a fire engine that 
negligently collided with a motor cycle on the way to a fire was not immune from legal 
action. It has since been argued that Ardouin’s decision is a likely interpretation of the NSW 
immunity provision.
1293
 Similarly McHugh J in Puntoriero v Water Administration 
Ministerial Corporation1294 stated that provisions taking away a right of action for damages 
of the citizen must be construed strictly, ‘even jealously’. In Puntorerio no immunity was 
given for the defendant exercising an ordinary government function involving no special 
authority: 
 
It is one thing to read provisions such as s 19 [of the Water Administration Act 1986 
(NSW)] ... as intended to protect a government authority from actions in respect of 
conduct which might be unlawful even when carried out without negligence. Thus, the 
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 Education Act, S S 1995, c E-0.2, s 232(2). 
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 Sonia Ben Jaafar, ‘Fertile Ground: Instructional Negligence and the Tort of Educational 
Malpractice’ (2002) 12 Education and Law Journal 1, 10. 
1292
 (1961) 109 CLR 105. 
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 Watson (2007) 158; See also Civil Law (Wrongs) Act 2002 (ACT) s 111; Civil Liability Act 2002 
(Tas) s 40; Wrongs Act 1958 (Vic) s 84; Civil Liability Act 2002 (WA) s 5X, 5W; the Civil Liability 
Act 1936 (SA) s 43 only applies to road authorities. In Southern Properties (WA) Pty Ltd v Executive 
Director of the Department of Conservation and Land Management [2012] WASCA 79, [91] McLure 
P stated there was ‘no single unifying principle for liability in negligence of public authorities’. In that 
case where smoke from a controlled burn by the Department damaged a nearby grape crop the Court 
held that the Department was not liable for smoke damage from a fire which remained within its 
intended boundaries. However, the Department would have been liable for damage caused by a burn 
which was attributable to the negligent exercise of its statutory powers and duties [94]. 
1294
 (1999) 199 CLR 575, 588. 
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release of water or entry on to property may be unlawful and tortious because some 
statutory condition of its exercise was not fulfilled… 
It is another matter to read such provisions as protecting ordinary actions for breach of 
contract or negligence where the actions can be carried out without the need for 
specific legislative authority.
1295
 
 
Applying these provisions to the context of education departments of the States and 
Territories it is submitted that the courts would construe the immunity provisions strictly 
against the departments. The ordinary government function of the departments is to provide 
education. In contrast with the fire officers in Electro Optic school authorities and teachers 
are not rescuers making decisions under pressure to protect life and property. Theirs is an 
ongoing role which is less likely to be hampered by judicial evaluation,
1296
 and which may 
benefit from the scrutiny. 
6.6 Conclusion 
 
This chapter examined the development of the law of negligence to assess whether Australia 
has provided for the right to education in an action for educational negligence.  It is possible 
to argue for a duty of care to provide adequate education. Standards are able to be found in 
the contemporary context in contrast to the regime which prevailed in the time of the first 
American cases. The establishment of national professional standards for teachers may 
clarify or inform the standard of care required to be met. In relation to other elements of the 
negligence action, courts have expressed doubts in the areas of damage and causation. 
Causation may be difficult but not impossible to find, particularly in the relevant statutory 
provision of the civil liability acts.  
 
The relevant damage may be mental harm with economic consequences, or pure economic 
loss. In the area of literacy the damage has been found to be measurable. Although the 
remedy for loss of a chance is not available in Australia for personal injury, the damage in 
educational negligence may be pure economic loss. Thus, a school leaver who may only 
secure a poorly paid job due to the school authority’s failure to provide the young person 
with an adequate education may be compensated for the loss of chance to qualify for a better 
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position. Statutory immunity is not consistent across the States and Territories and actions 
against education departments are not precluded.  
 
Chapter 7 analyses policy considerations relating to an action in educational negligence. 
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CHAPTER 7  Policy factors in an action for educational negligence 
 
 
7.1 Introduction  
 
This thesis argues that Australia may be able to meet its international obligations to ensure a 
right to adequate education through an action in educational negligence. Establishing a duty 
to provide adequate education involves the court’s consideration of matters of public policy. 
This chapter examines the main policy factors which may be raised by the courts in either 
supporting or denying plaintiffs’ recovery. Although the experience in the United States was 
that the courts relied on a number of policy grounds to dismiss claims for educational 
negligence, the United Kingdom courts have found less difficulty with policy objections to 
the action. It is argued that even if the policy objections were still to be seen as influential, 
when viewed from the perspective of a human rights analysis, the impact of most policy 
objections is substantially reduced. 
 
7.2 Defining policy 
 
The term ‘policy’ has a range of meanings according to its context. This chapter does not 
attempt to cover the full scope of the meaning of the word. For present purposes 
two senses of the word ‘policy’ must be distinguished. The first sense refers to the subject 
matter of ‘public policy’- ‘considerations of public welfare external to the case at hand, 
[used] as an aid in making judgments, but with sporadic doubts being expressed as to its 
soundness’.1297 These include the overriding policy that wrongs should be remedied; the 
promotion of improved professional standards and the deterrence of negligent conduct; the 
recognition of widespread community values; whether courts are the appropriate forum; 
floodgates arguments; the public interest in educational flexibility, and not adding to the 
burden on limited resources; and coherence theory. The second sense of the word lies in the 
distinction between ‘policy’ and ‘operational’ decisions made by public authorities as 
discussed below at section 7.4.4. This sense of the word is also used in the context of 
                                                     
 
1297
 Percy Winfield, `Public Policy in English Common Law' (1928-1929) 42 Harvard Law Review 76, 
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educational policy- the decisions which decide the objects and content of educational 
programs. These decisions may be at international, national, state and school levels.
1298
 
 
7.2.1  Public policy 
 
Oliver Wendell Holmes Jnr expressed the importance of public policy to the law generally: 
The very considerations from which judges most rarely mention, and always with an 
apology, are the secret root from which the law draws all the juices of life. I mean, 
of course, considerations of what is expedient for the community concerned. Every 
important principle which is developed by litigation is in fact and at bottom the 
result of more or less definitely understood views of public policy;…1299 
 
From its earliest references in the common law, the doctrine of the ‘public good’ 
has appeared in the background to decisions concerning collective human affairs.
1300
 
Benjamin Cardozo stated that ‘the final cause of law is the welfare of society, defined as 
public policy, the good of the collective body.’1301 Symmons’ definition describes policy as 
‘all relevant extra-legal considerations, including the interests of parties involved and the 
courts themselves.’1302 These extra-legal considerations have been variously acknowledged 
or ignored by judges in the history of the common law. Oliver Wendell Holmes Jnr famously 
observed in 1881 that ‘the life of the law has not been logic: it has been experience’ and that 
public policy had more to do with shaping the law than the syllogism.
1303
  
 
Kay stated: 
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 The Common Law (1881) 35-36. 
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1303
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 All law is policy. Every application of law is an implementation of policy. By 
policy, I mean a contingent judgment about the shape and functioning of collective 
arrangements for human affairs. Rules of law arise, either directly or indirectly, from 
policy choices made by some person or persons recognized as having authority to 
make them.
1304
 
 
Justice Deane in Jaensch v Coffey1305 described policy arguments as those arguments about 
‘community values, whether social, political or whatever’. More recently, the Ipp Report 
described a ‘policy decision’ as one based on substantially financial, economic, political or 
social factors or constraints.
1306
 
 
7.3 Public policy in the law of negligence 
 
Whether we agree that all law is policy or that at the very least, extra-legal considerations are 
relevant, in the law of negligence these considerations are intrinsic to the shaping of the 
action. Dias noted in 1955 that the recognised area of harm depends on the court’s 
willingness to give a remedy and that the reason for extending or refusing the area depends 
on extra-legal considerations.
1307
 Judicial statements in the development of negligence have 
acknowledged the importance of policy. Lord Pearce in Hedley Byrne & Co Ltd v Heller and 
Partners Ltd found that the width of the duty in negligence depends on ‘the courts’ 
assessment of the demands of society from the carelessness of others’.1308 Lord Denning in 
Dorset Yacht Co Ltd v Home Office stated that the question of duty is a matter of public 
policy which the judges must resolve.
1309
 Lord Wilberforce in McLoughlin v O’Brian said ‘at 
the margin, the boundaries of a man’s responsibility for acts of negligence have to be fixed 
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as a matter of policy.’1310  Windeyer J described public policy as ‘the bedrock foundation on 
which the common law of torts stands’.1311 
Prosser and Keeton explain: 
Duty is not sacrosanct in itself … [but is] only an expression of the sum total of 
those considerations of policy which lead the law to say that the plaintiff is entitled 
to protection.
1312
 
 
Therefore, in recognizing a ‘novel case’, such as an action in educational negligence, policy 
arguments assume a primary role. Where existing legal principles and rules of law may not 
permit the finding of a duty of care, these ‘fringe’ cases are more likely to involve policy.1313 
Further, policy is said to be ‘inescapable’,1314 and any argument not based on precedent is in 
one sense a policy argument.
1315
 According to this reasoning, finding a duty to provide an 
adequate education is more than seeking an incremental development by analogy according 
to salient features,
1316
 but is a policy argument. 
 
By their nature policy arguments reflect changes in society. In the nineteenth century 
decision of Davies v Davies 1317 Kekewich J stated that ‘public policy is a variable quantity’ 
varying with ‘the habits, capacities and opportunities of the public’. Winfield described 
public policy as ‘necessarily variable’ even within the same generation.1318 He noted: ‘The 
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variability of public policy is a stone in the edifice of the doctrine and not a missile to be 
flung at it.’1319 
Julius Stone observed:  
No generation, in short, looks out on the world from quite the same vantage-point as 
its predecessors, not for that matter with the same eyes… [T]he choicemaking 
facilities … and the flexibility which they produce, may even be thought to be the 
most specific characteristic of common law, allowing the judges to promote and 
guide movement in the law in keeping with the changing values of successive 
generations.
1320
 
 
Justice McHugh, writing extra-curially warned that as society changes so must ‘the 
instruments which regulate it’,1321 and that if judges were to become reluctant to adapt the 
law to a changing society then public confidence in the rule of law would be impaired.
1322
 
 
7.4  Policy arguments in educational negligence cases 
 
As noted in Chapters 3 and 6, the stage at which courts in the United Kingdom and Australia 
have recourse to policy considerations, in terms of the framework of negligence, now differ. 
In the United Kingdom under the Caparo regime, actions having foreseeability and 
proximity elements may nevertheless be denied on the ground that is not fair, just and 
reasonable for the plaintiff to succeed.
1323
 In Australia a multifaceted inquiry requires 
precedent cases to be examined to reveal their bases in principle and policy and if 
appropriate to be applied in the case at issue.
1324
  
The courts in the United States set out the basic policy areas relevant to an action in 
educational negligence.
1325
 Peter W v San Francisco Unified School District held that there 
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was no duty of care.
1326
 The California appellate court also observed in dicta that a workable 
standard of care was unlikely, that actionable injury was not apparent, and that even if an 
injury could be found there was an insufficient causal link between the negligence and the 
plaintiff’s disability.1327  
In Donohue v Copiague Unified Free School District the New York intermediate appellate 
court, affirmed by the Court of Appeals, relied on Peter W stating there was no legal duty to 
educate, no injury
1328
and no causal connection.
1329
 Hoffman v Board of Education observed 
in addition to these concerns that the court system was not the proper forum to test the 
validity the educational decisions.
1330
  
 
The collection of policy arguments presented here is not a closed domain. It is possible for a 
court to be confronted with a novel case that brings into play a policy consideration that has 
not featured in previous cases. Examining the policy considerations used by courts to affirm 
or deny recognition of actions in educational negligence requires a division into categories of 
the policy arguments most frequently used. Each will be examined in turn to find whether it 
assists or precludes recognition of the novel action.  
 
Commentators have divided policy factors in ways which are useful for present purposes. 
Justice McHugh, in his discussion of overall policy factors considered by the courts in 
negligence cases, placed under the heading ‘Administrative factors’ both the capacity of the 
courts to process claims should a flood of cases occur (a ‘floodgates’ argument), and whether 
the claim involves issues which are unsuitable for determination by the judicial process.
1331
 
He then listed four further categories under the headings ‘ethical or moral’, ‘economic’, 
‘justice’ and ‘public interest’. Economic factors McHugh saw as concerning the increased 
costs in imposing a duty as opposed to the benefits. Justice factors – that is, what is fair and 
reasonable in contemporary society - overlap with ethical and moral factors, whether 
restrictions on freedom of action are justified by the imposition of the duty. The public 
interest factor is concerned with the effect on the public interest as opposed to the private 
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interests of plaintiffs and defendants.
1332
 Markesinis divided policy considerations of judicial 
arguments concerning the liability of public bodies into four categories: ‘economic’ 
(imposing liability on the public body would make poor economic sense), ‘inhibition’ 
(inhibiting the freedom of the officials who make the decisions), ‘discretionary’ (whether 
courts should control the discretionary powers of elected officials) and ‘alternatives’ 
(victims’ alternative remedies apart from tort).1333 
For the purposes of this chapter, the factors which are likely to be the most important in 
judicial consideration of claims in educational negligence are discussed using McHugh J’s 
justice, administrative, and public interest factors, and Markesinis’s ‘economic factors and 
‘alternatives’. These are that wrongs should be remedied; that improved professional 
standards will be promoted and negligent conduct deterred; that recognition of the action 
reflects widespread community values; whether court is the appropriate forum; floodgates 
arguments; the public interest factors of flexibility, deterrence of teaching candidates, and 
defensive practices, the financial burden of recognising the action; and coherence theory.  
7.5 Justice factors 
 
The justice factors identified by McHugh J include the primary moral concern of what 
freedoms of action ought to be restricted and what wrongs ought to be remedied. The justice 
factor of what is fair and reasonable must also be considered in the context of the community 
values of contemporary society.  
 
7.5.1 Wrongs should be remedied 
 
A primary policy consideration was stated by Bingham MR in M (a minor) v Newham 
London Borough Council (‘Newham’): 
[I]t would require very potent considerations of public policy, which do not in 
my view exist here, to override the rule of public policy which has first claim 
on the loyalty of the law: that wrongs should be remedied.
1334
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In tort law the ‘wrong’ must be more than that which the community regards as morally 
unacceptable. As Oliver Wendell Holmes Jnr observed: 
 
Be the exceptions more or less numerous, the general purpose of the law of 
torts is to secure a man indemnity against certain forms of harm to person, 
reputation, or estate, at the hands of his neighbors, not because they are wrong, 
but because they are harms. 
1335
  
 
The ‘harm’ considered by the United Kingdom Court of Appeal in Newham was that a 
child had been negligently assessed by a psychiatrist in the circumstances of allegations 
of child abuse. Bingham MR considered that without a successful action in negligence 
against the psychiatrist, the child would have no remedy.
1336
 Lord Browne-Wilkinson in 
the House of Lords, endorsed Sir Thomas Bingham’s statement of the primary rule, but 
found considerations of public policy which overrode it in the child abuse cases.
1337
  
However, it is significant that Lord Browne-Wilkinson did not find overriding 
considerations in the case of the duty of care owed by educational psychologists and 
teachers to students in the ‘education cases’. His Lordship pointed out that the duty 
owed by educators to give careful advice as to the educational needs of their students 
was consistent and compatible with the legislative scheme for children with special 
needs.
1338
 
The House of Lords in X v Bedfordshire thus recognised the wrong of educational 
negligence and allowed for it to be remedied.  
 
The harm in a negligence case must be a kind recognised by law.
1339
 Dias observed that 
‘recognised by law’ means that the courts have shown willingness to give a remedy1340 
and that they may extend the existing area or refuse to do so. In Phelps the House of 
                                                                                                                                                    
 
of civilised society and the ordinary claims it makes upon its members as to deny a legal remedy 
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1335
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Lords gave content to the remedy of educational negligence and Australian courts 
should also. As Kirby J noted in Harriton v Stephens: 
 
Facts may present wrongs. Wrongs often cry out for a remedy. To their cry the 
common law may not be indifferent.
1341
 
 
The wrong of educational negligence has been acknowledged in Australia by 
commentators and extracurially by Justice Kirby
1342
 since the earliest American cases of 
Peter W and Donohue were rejected in the United States. The United Kingdom has 
acknowledged and remedied the wrong in cases of schools’ and teachers’ failures to 
diagnose the learning disorders of students. Australian cases have recognised the wrong 
of not giving disabled children adequate educational assistance to redress inequality. 
Hence it is established that failure to provide an adequate education is an acknowledged 
wrong.  
 
7.5.2 Widely held community values 
 
Oliver Wendell Holmes Jnr stated that public policy is ‘what is expedient for the community 
concerned’, the ‘felt necessities of the time’.1343 In 1954, the United States Supreme Court 
had recognised the value of education in Brown v Board of Education (‘Brown’),1344when it 
observed: 
[Education] is the very foundation of good citizenship. Today it is the principal 
instrument in awakening the child to cultural values, in preparing him for later 
professional training, and in helping him to adjust normally to his environment. 
In these days, it is doubtful that any child may reasonably be expected to succeed 
in life if he is denied the opportunity of an education. 
 
In the present era of globalisation and technological advances far beyond the ‘felt 
necessities’ of the 1950s there is an increased emphasis by employers and the community 
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on students’ acquisition of core knowledge.1345 ‘Succeeding in life’ is more closely tied 
to education now than it was in the context of post-war era values. 
In Harriton v Stephens1346 Spigelman CJ noted: 
The most important aspect of the ethical basis for legal duties that have been 
recognised by the law of negligence is that a duty must reflect values generally, 
or at least widely, held in the community...The values change and the courts 
must adapt to new community standards.
1347
 
 
In denying the plaintiffs action in negligence for the ‘wrongful life’ of children born with 
disabilities his Honour observed that the asserted duty should not be accepted as it did not 
reflect values generally held in the community.
1348
 By contrast, it is argued that the current 
values generally held in the Australian community do support an action in educational 
negligence. Although at the time Peter W appeared in the United States, Australian 
commentators doubted that an action in educational negligence would be successful in this 
country,
1349
 the values have since changed.  
 
A current belief in the Australian educational community is that a means of improving the 
quality of schools is in professionalising teaching.
1350
 The implementation of the Australian 
Professional Standards for Teachers (2012) overcomes one of the primary objections in the 
early United States cases which rejected the action in educational negligence, that there 
were no recognised professional standards on which to base a standard of care. The advent 
of NAPLAN testing underscores the significance of a teacher’s professional duty to provide 
adequate instruction in literacy and numeracy.
1351
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One aspect of the Australian National Curriculum is the implied promise to parents that 
the same curriculum will be delivered across the country.
1352
 In not recognising an action 
in educational negligence, the courts would be providing, in effect, judicial sanction to 
the arbitrary decisions of teachers regarding curriculum implementation and this would 
oppose the spirit of having a national curriculum.
1353
  
 
Hence the Australian Professional Standards for Teachers (2012), the National 
Curriculum, and an awareness of the educational standards of other countries
1354
have 
combined to represent a widespread community emphasis on educational adequacy. 
 
McHugh and Gummow JJ noted in Cattanach v Melchior 1355 ‘the policy of the law 
cannot be static’ and asked whether the underlying values pertaining to the issues in that 
case were ‘an essential aspect of the corporate welfare of the community’.1356 Kirby J in 
dissent in Harriton v Stephens1357did not think that judges should ‘place the common law 
into a deep freeze’ and that this was not the usual response of judges to a time of rapid 
social and technological change.   
Public policy is a reflection of: 
 
community common sense and common conscience ... and well-settled public 
opinion relating to man's plain and palpable duty to his fellowmen, having due 
regard to all the circumstances of each particular relation and situation.
1358
 
 
In an echo of Brown, Lord Clyde in Phelps stressed that it is in the interest of the country 
that its citizens should have the knowledge, skill and ability to play their respective parts 
in society competently and with such qualifications as they may be able to develop.
1359
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Similarly, in keeping with community values widely held in Australia, courts should 
recognise the overall public interest inherent in providing a remedy for the failure to 
carry out educational duties. 
7.6 Public interest factors 
 
The second set of policy factors which may influence a court in considering a claim in 
educational negligence concerns considerations of public interest. In deciding cases 
involving the liability of public authorities generally, courts balance the public interest in the 
promotion of good quality public administration, with the risk of particular individuals being 
damaged by incorrect decisions. Judgments involving the duties of the police and of health 
professionals are helpful here, although there are distinctions to be made with the public 
interest factors involved in educators’ liability. Four issues emerge from the cases in favour 
and against the action. These are improved professional standards and the deterrence of 
negligence, and objections as to flexibility, deterrence and defensive practices.  
 
7.6.1 Improved professional standards and deterrence of negligence 
 
The imposition of a duty of care may have the effect of improving educational standards. In 
the context of barristers’ liability, Lord Steyn observed in Arthur J S Hall & Co v Simons 1360  
 
[O]ne of the functions of tort law is to set external standards of behaviour for the 
benefit of the public. 
 
In arguing for parity of professional liability between doctors and barristers, one 
commentator noted that tort law has a function in encouraging the Bar to at least achieve a 
minimum level of performance.
1361
 Similarly, it is argued that an action in educational 
negligence will encourage educators to maintain a level of adequacy for the benefit of the 
public, the sanction being that should practices fall below this standard, school authorities 
and teachers will face legal action.  
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It has been observed that legal action for educational negligence is one way of giving 
practical significance to the minimum performance standards that the profession is willing to 
recognise.
1362
 Given the advent of the Australian Professional Standards for Teachers 
(2012)
1363 there now exists in Australia agreed professional teaching standards ready to be 
applied in practice and tested in the courts. 
 
In one of the child abuse cases comprised in the litigation of X (minors) v Bedfordshire1364 
Bingham MR in the Court of Appeal discussed a doctor’s duty to the child. In response to 
the argument that a doctor might be inhibited by the knowledge that an incorrect diagnosis of 
abuse might result in liability for negligence, his Honour replied that the doctor might be 
anxious to be as sure as possible and careful to express the correct opinion. However, both of 
these results his Honour thought should be encouraged
1365
and continued: 
 
I cannot accept, as a general proposition, that the imposition of a duty of care makes 
no contribution to the maintenance of high standards.
1366
 
 
The possibility that a school or teacher’s performance may be examined in reported 
proceedings in which the impugned practices are detailed, would serve as a continual 
reminder to the public that educators have minimum legally enforceable duties towards 
students.
1367
 Having to describe and justify the conduct at issue under cross examination 
would highlight teaching standards. 
 
In addition to contributing to high standards of teaching, the sanction of litigation may 
provide an impetus to improving the standards used in hiring and evaluating teachers.
1368
 In 
the face of litigation exposing the practices of inadequate education, hiring and retaining 
incompetent teachers would be seen to carry the risk of increased legal action. Reported 
decisions with details of negligent practices may provide school authorities with a guide to 
the profiles of inadequate educators.  Even if the legal action is lost on the merits, the 
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practices would still have been scrutinised by school authority leaders and the public.
1369
 
Judicial scrutiny would serve to remind teachers and school authorities of the mutuality of 
obligations: that in exchange for a degree of respect and commitment by students, teachers 
must supply a degree of competence, effort and care.
1370
 
 
It has been observed by exponents of the educational negligence action in the United States 
that in the thirty-six years since Peter W was decided, the academic duty expected of 
teachers has been become better articulated.
1371
 Similarly in the United Kingdom, as Lord 
Clyde noted in Phelps: 
Nor should [litigation] inspire some peculiarly defensive attitude in the performance 
of [teachers’] professional responsibilities.  On the contrary it may have the healthy 
effect of securing that high standards are sought and secured.
1372
 
 
7.6.2 Flexibility  
 
As noted in section 4.12 education must be adaptable. One commentator has pointed to the 
inherently innovative nature of education which requires flexibility compared with the 
rigidity and absolute nature of court made rules.
1373
 Diversity and creativity are valued 
attributes in education practice where formalism is not educationally desirable.
1374
 In Moore 
v Vanderloo1375 the Iowa court held that if public schools were to be found liable for 
educational negligence, their discretion to implement new programs would be limited in that 
they would be forced to perpetually monitor whether these decisions would leave them open 
to liability.
1376
 
Against this, Williams argued that the legal climate in Australia concerning professional 
negligence claims means that the public interest is better served by the courts recognising 
claims.
1377
 As noted in section 7.6.1 above, a policy in favour of the action of educational 
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negligence set out by Lord Clyde in Phelps 1378is that it is in the interest of the country that 
its citizens should have knowledge, skill and ability, and thus high educational standards are 
an essential contribution to the future well-being of the nation. 
 
The requirements of flexibility and innovation can also be used as reasons to support the 
practices of, for example, dangerous and unproven alternative remedies in medicine. Secure 
professional standards, on the other hand, maintain a climate of safety for clients of all 
professions. Thus the Civil Liability Acts empower the courts to reject irrational or 
unreasonable professional practice.
1379
  
 
7.6.3 Deterrence of teacher recruitment 
 
It is argued that imposing a duty of care to educate on teachers would deter talented 
individuals from entering the profession.
1380
 It is suggested that the prospect of successful 
educational negligence claims would affect teacher recruitment in an era when teacher 
numbers and the prestige of the profession have clearly declined.  
However, as noted above, a positive effect of permitting educational negligence claims may 
be to improve teaching standards
1381
and engender a greater sense of professionalism among 
educators.
1382
 Courts are seen as having the potential to alert school authorities to the need 
for change.
1383
 Teacher recruitment will be better served by increasing the status and salary 
of the teaching profession rather than denying actions in educational negligence. The risk of 
liability in negligence does not feature as a factor in the recruitment of students to medicine, 
law and other professions. 
7.6.4 Defensive practices 
 
The spectre of ‘defensive education’ has been raised as a public interest factor which 
outweighs the private interests of particular individuals gaining compensation for harm 
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suffered. ‘Defensive education’ was a term used by Yudof in 19811384 to denote the process 
of formalising rules and procedures in schools, to ensure a ‘safe’ response to potential 
liability through uniformity of treatment, rather than catering to the needs of individual 
students.
1385
 Similar arguments have been raised in claims against police,
1386
doctors,
1387
 and 
barristers.
1388
 Also called the ‘incentive’ effect1389 and within Markesinis’s policy category of 
‘inhibition’,1390 it is seen as hampering the valuable work of public officials who have 
difficult jobs to perform. In Brooks v Commissioner of Police of the Metropolis Lord 
Bingham stated: 
These are not duties which could be imposed on police officers without potentially 
undermining the officers’ performance of their functions, effective performance of 
which serves an important public interest.
1391
  
 
In that case their Lordships referred to the expense and police time involved in preparing 
defences to actions and calling witnesses which would be better spent in the important 
function of suppressing crime.
1392
  
 
However, it can be seen that defensive practice arguments used in the context of police work 
do not necessarily translate to the area of teachers’ duties. Teachers practise their profession 
within a school institution for the benefit of children. Police work covers the community and 
involves broad areas of unexpected demands. Whereas it may be argued by some teachers in 
challenging schools with difficult students that some aspects of their functions are similar to 
those of the police, the nature of the teacher’s work is comparatively limited, and has 
expected outcomes. Standards of achievement have to be imposed on students at all levels of 
education and finally for the purposes of tertiary and higher education entry. These are 
formalistic requirements, where creativity and innovation must be seen as less important, or 
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at least, qualities that presuppose the acquisition of formal skills. Teachers of literacy and 
numeracy will argue that creativity does not help students to read, write and use numbers 
efficiently. As professionals, teachers must not neglect instruction in basic skills.
1393
 
 
Lord Nicholls in Phelps rejected both the deterrence and defensive practices arguments as 
unpersuasive: 
So, it is said, the limited resources of education authorities and the time of teaching 
staff will be diverted away from teaching and into defending unmeritorious legal 
claims. Further, schools will have to prepare and keep full records, lest they be 
unable to rebut negligence allegations, brought out of the blue years later. For one or 
more of these reasons, the overall standard of education given to children is likely to 
suffer if a legal duty of care were said to exist. I am not persuaded by these fears. I 
do not think they provide sufficient reason for treating work in the classroom as 
territory which the courts must never enter.
1394
 
 
In Osman the plaintiffs failed in the English Court of Appeal primarily on the basis that 
allowing them relief would promote a defensive practice in the police force. In overriding 
this objection the European Court of Human Rights decision served to weaken the strength 
of the defensive practices objection.
1395
 Although decisions regarding the police in the 
United Kingdom after Osman 1396were careful to demonstrate their consideration of the 
policy issues within the Caparo framework,1397 the Eur Court HR decision in Osman at least 
motivated the courts’ caution. Lord Clyde in Phelps cited Osman and noted that ‘even where 
sound policy reasons can be put forward for excluding a claim, it is not thereby necessarily 
to be excluded.’1398 
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In D v East Berkshire Community Health NHS Trust1399the English Court of Appeal held that 
the public interest fear of promoting defensive practices in health professionals could no 
longer negate the existence of common law duty of care to a child who has suffered harm as 
a result of unfounded allegations of parental abuse. The House of Lords affirmed the 
decision (and also the decision to deny relief to the falsely accused parent). Lord Phillips of 
Worth Matravers stated in the Court of Appeal:1400 
 
[G]iven the obligation of the local authority to respect a child’s Convention rights, 
the recognition of a duty of care to the child on the part of those involved should not 
have a significantly adverse effect on the way in which they perform their duties. 
 
In the Australian States which have enacted human rights legislation the courts may also 
have to temper the defensive practices concern with considerations of the child’s right under 
international instruments. 
 
7.7  Administrative factors 
 
The third set of factors concerns the court as a forum for deciding matters of educational 
policy and the arguments likely to be raised as to the administrative impact of floods of 
claims and indeterminate liability. 
 
7.7.1 Are courts the appropriate forum? 
 
In this section the term ‘justiciability’ is used in two contexts.  A matter is ‘justiciable’ if the 
courts are the appropriate forum to hear it. Secondly the term is used in the context of a 
breach in the exercise of statutory discretion involving government policy and whether the 
claim is therefore non-justiciable.
1401
 This section first considers the argument that the courts 
are less suited to deciding matters of educational policy than the legislature. Also discussed 
within this section is the policy/operational distinction as it affects the court’s supervision of 
educational policy. Bodies other than the legislature are briefly examined as possible 
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 [2004] QB 558 (CA); affirmed [2005] 2 AC 375 (HL). 
1400
 [2004] QB 558, 590. 
1401
 As discussed by Lord Browne-Wilkinson in X (Minors) v Bedfordshire County Council [1995] 2 
AC 633, 737-738. 
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alternatives to the courts for deciding matters of educational policy. Finally, the impact of 
human rights on this policy objection is explored. 
 
It has been argued that for various reasons courts are not equipped to evaluate policy.
1402
  
In Hoffman v Board of Education, Jasen J on behalf of the New York Court of Appeals 
stated: 
As we have recently stated in Donohue v Copiague Union Free School District … 
the courts of this State may not substitute their judgment, or the judgment of a jury, 
for the professional judgment of educators and government officials actually 
engaged in the complex and often delicate process of educating the many thousands 
of children in our schools.
1403
 
 
In an educational context courts have been described as being not the proper forum,
1404
 and 
having no special competence,
1405
 or expertise
1406
 to evaluate educational policy.
1407
 It is seen 
as an unwarranted and illegitimate judicial intrusion
1408
 by the judiciary in the educational 
decision making process to review broad educational policies.
1409
 Educational policies have 
been regarded as largely political and properly left to the legislature.
1410
 Because the 
legislature ordinarily defines standards of competency, it is seen as wrong to substitute 
judicial opinion for the legislature’s pronouncements in this area.1411 These objections can be 
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 J J  Doyle, ‘Tort Liability for the Exercise of Statutory Powers’ in P D  Finn (ed), Essays on Torts 
(1989) 228, 232. 
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 49 N Y 2d 121, 125-126, 400 N E 2d 317, 320, 424 N Y S 2d 376, 379. 
1404
 Hunter v Board of Education, 425 A 2d 681 (Md App 1981). 
1405
 Maddever v Umawera [1993] 2 NZLR 478, Williams J discussed in Sally Varnham, ‘Right to 
Education and School Safety – Individual Student vs School Community’ (2004) 9 Australia and New 
Zealand Journal of Law and Education 53, 59. 
1406
 Peter Williams, ‘Suing for Negligent teaching: An Australian Perspective’ (1996) 25 Journal of 
Law and Education 281, 296.  
1407
 Hoffman v Board of Education, 400 N E 2d 317 (N Y 1979) followed in D S W v Fairbanks North 
Star Borough School District, 628 P 2d 554 (Alaska 1981); Torres v Little Flower, 474 N E 2d 223 (N 
Y 1984); See also Smith v Alameda County Services Agency, 153 Cal Rptr 712 (Cal Ct App 1979); 
Doe v Town of Framingham, 965 F Supp 226 (D Mass 1997); Wickerstrom v North Idaho College, 
725 P 2d 155 (Idaho 1986); Brantley v District of Columbia, 640 A 2d 181 (D C 1994); Rich v 
Kentucky Country Day Inc, 793 S W 2d 832 (Ky Ct App 1990); See also Canadian cases: R v Jones 
[1986] 2 SCR 284; Haynes (Guardian ad litem of) v Lleres [1997] B C J No 1202 (Q L) (B C 
Provincial Ct); Re Indian Residential Schools (2000) 97 ACWS (3d) 890; R (L) v British Columbia 
(1998) 65 BCLR (3d) 382; affirmed (2000) DLR (4
th
) 639. 
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 Peter W v San Francisco, U S D 131 Cal Rptr 854 (Cal App 1976); Donohue v Copiague Union 
Free School District, 391 N E 2d 1352 (N Y 1979);  
1409
 W F Forster, ‘Educational Malpractice: A Tort for the Untaught (1985) 19 University of British 
Columbia Law Review 161, 200.  
1410
 Donohue v Copiague Union Free School District, 391 N E 2d 1352,1354. 
1411
 Moore v Vanderloo, 386 N W 2d 108 (Iowa 1986) 115. Cf  Sain v Cedar Rapids Community 
School District, 626 N W 2d 115 (Iowa 2001) where the facts did not challenge classroom 
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grouped generally into three categories: limitations of the judicial process, limitations of 
litigation, and limitations of the judges. 
(a) Limitations of the judicial process 
 
The qualities of certainty and predictability of the law are said to be offended when the 
agencies for its application become the rule makers.
1412
 The judiciary that engages in 
policy-based decision making is seen as being at risk of creating uncertainty.
1413
 If judges 
change the mix of policies as set down by the legislature, it is argued that people cannot be 
assured of the consequences of their actions.
1414
 Therefore the law would lack predictability. 
Judicial decisions by their nature operate retrospectively to apply to pre-existing 
circumstances. If judicial decisions are seen as ‘judicial legislation,’ retrospective operation 
is regarded as antithetical to the rule of law.
1415
 Judges do not conduct investigations into the 
existence or scope of current policy or morality.
1416
 Courts are not law reform commissions 
able to set up inquiries;
1417
 courts lack the resources to gather a wide range of information
1418
 
and judges are not trained as researchers.
1419
 Divisive issues have been described as ‘perilous 
paths’ best left to the legislature,1420 rather than to courts which are not equipped to choose 
                                                                                                                                                    
 
methodology or theories of education or interfere with standards of competency: See Patricia Abbott, 
‘Sain v Cedar Rapids Community School District: Providing Special Protection for Student-Athletes?’ 
(2002) Brigham Young University Education & Law Journal 291, 297; Standards of competency have 
been set by Australian states’ legislatures: Education Act 1990 (NSW); Education and Training 
Reform Act 2006 (Vic); Education (General Provisions) Act 2006 (Qld); Education Act 1972 (SA); 
Education Act 1994 (Tas); Education Act 2004 (ACT); Education Act (NT). School Education Act 
1999 (WA). 
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 Edward Coke, The Second Part of the Institutes of the Laws of England (1664) 526 cited in 
Richard S Kay, ‘Judicial Policy Making and the Peculiar Function of Law’ (2007) 26 University of 
Queensland Law Journal 237, 254. 
1413
 See Stanton (2007) 99 who notes that in D v East Berkshire Community Health NHS Trust [2005] 
2 AC 373 the judges made no attempt to link their judgment to negligence theory. 
1414
 Kay (2007) 254; Justice Kay argues that in doing so the courts make the law less predictable and 
thus forfeit the peculiar contribution of the law to society’s well-being. 
1415
 J D Heydon, ‘Judicial activism and the death of the rule of law’ (2003) 23 Australian Bar Review 
110, 120; K M Hayne, ‘Lessons from the Rear View Mirror’ (2002) 22 Australian Bar Review 99, 
107. 
1416
 Dennis Lloyd, ‘Law and Public Policy’ (1955) 42 Current Legal Problems 56. 
1417
 McHugh (1988) 120; McHugh (1999) 48; Stanton (2007) 97. 
1418
 Lloyd (1955) 60; John Bell, Policy Arguments in Judicial Decisions (1983) 67; McHugh (1988) 
125; Mason J in State Government Insurance Commission v Trigwell (1979) 142 CLR 617. 633; See 
also John Gava, ‘Unconvincing and Perplexing: Hutchinson and Stapleton on Judging’ (2007) 26 (1) 
University of Queensland Law Journal 67, 75 in the context of judicial decisions regarding Aboriginal 
disadvantage. 
1419
 Kay (2007) 252. 
1420
 Lloyd (1955) 57; McHugh (1988) 122. 
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between viewpoints.
1421
 Consistent with these arguments, it is said that educational policies 
as to curriculum and degree of proficiency to advance a grade, for example, are matters best 
left to the legislature.
1422
  
Arguments that the judicial process is limited in its capacity to deal with policy when 
compared with the legislature have been met by those who point to the changes faced by 
courts and legislatures since the late twentieth century. Stone noted in 1985 that the pace of 
change in contemporary society means that all resources, both the legislature and the courts, 
should be used to ensure the common law keeps up with the changes.
1423
 McHugh observed 
extra-curially in 1988 that parliaments were too busy to deal with the changes.
1424
 In the time 
since these observations were made parliaments have not enjoyed any relaxation of pace.
1425
 
 
Stapleton regarded the courts’ limitation factor as unconvincing. She argued that it becomes 
a feasible factor only if, for a specified and sound reason, the area is more appropriate for 
parliamentary action.
1426
 Handler argued that the consideration of public policy by courts is 
not a displacement by the judiciary of other branches of government, but rather it is an 
interactive role.
1427
 He pointed to the American Torts Claims Act, for example, which 
incorporates common law notions of government liability and immunity.
1428
 The history of 
Australia’s civil liability statutes1429 demonstrates a similarly shared role. Handler argued 
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 Lloyd (1955) 60. 
1422
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 Julius Stone, Precedent and Law (1985) 271; See also McHugh (1988) 116. 
1424
 McHugh (1988) 116; (1999) 42. See also Peter Underwood, ‘Is Ms Donoghue’s Snail in Mortal 
Peril?’ (2004) 12 Torts Law Journal 39: his Honour argues (at 50) that legislation is a knife wielded in 
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1426
 Jane Stapleton, ‘Duty of Care Factors’ in Peter Cane and Jane Stapleton (eds), The Law of 
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 Handler (2000) 323. 
1428
 Ibid 323 n 95. 
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Act 2002 (Tas); Civil Liability Amendment Act 2003 (Tas); Civil Law (Wrongs) Act 2002 (ACT); Civil 
Law (Wrongs) Amendment Act 2003 (ACT) Civil Law (Wrongs) Amendment Act (No 2) 2003 (ACT); 
Personal Injuries (Liability and Damages) Act 2003 (NT); Personal Injuries (Liabilities and 
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that policy encompasses the collective concerns of the whole of society, and of necessity 
requires consideration by the judiciary as well as the legislature and executive.
1430
 For 
example, In Cronin (A Minor) v Minister for Education and Science1431 Justice Laffoy in the 
Irish High Court noted that in awarding an autistic child double the specialist tuition already 
appointed by the Education Department, she was not interfering in the legislative and 
executive domain but merely extending a program already sanctioned. 
 
In any case, as Sackville noted, when the matter is non-constitutional the courts are not at 
risk of committing the ‘counter majoritarian error’.1432 His Honour referred to the Mabo 
decision
1433
 as an example of the court intervening in a policy area – that of native title.1434 
He found this intervention clearly justifiable in that the court was merely changing the 
common law – a change that Parliament could always overrule. Luntz et al likewise found as 
specious the argument that courts are usurping the role of the legislature in relying on policy, 
given that ultimate control always rests with Parliament.
1435
 Applying this to the context of 
educational policy, decisions regarding teachers’ and schools’ liability for negligence can 
always be countered by statutory enactments if deemed necessary from time to time in 
various jurisdictions. 
 
Whatever the merits of courts being able to adjudicate on policy issues, they are seen as 
having no difficulty in doing so.
1436
 The House of Lords has been found to have adopted an 
open acceptance of policy-based decision making in negligence cases over the past 
decade.
1437
 Stanton described this as an abandonment of negligence theory,
1438
 and saw the 
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 For example J D v East Berkshire Community Health NHS Trust [2005] 2 AC 373 ( policies raised 
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specific pockets of the tort of negligence which have developed in various areas as policies 
suited to their function, rather than being driven by vague principles.
1439
 He dismissed the 
argument that courts are not equipped as a shallow reaction not to delve into the issue, rather 
than a conclusion reached after considered analysis.
1440
 
 
On balance, therefore, the judicial process may not be making an illegitimate intrusion onto 
the educational decision making process when it reviews educational policy. 
 
(b) Limitations of litigation 
 
The specific demands of the ‘happenstance of litigation’1441 are said to limit the court’s 
effectiveness in evaluating policy. Lord Diplock referred to the narrow area of the court’s 
consideration in litigation,
1442
 which confines the issues to those impacting the parties. The 
particular circumstances of the case give a distorted perception of the relative costs and 
benefits when compared with the balance across the whole of the affected area.
1443
 In 
deciding a case such as Phelps1444 for example, the courts considered the plaintiffs’ loss of 
opportunities due to their learning difficulties not having been diagnosed correctly.
1445
 The 
focus of the decision was on the plaintiffs’ needs and the Local Education Authority’s duties 
towards them. The judgments by their nature do not embrace wider evaluations of staffing, 
training and funding implications of allowing the plaintiffs’ actions to succeed.  
 
Cane noted that individual judges of appellate courts do not co-operate with their colleagues 
to produce consistent guidance.
1446
 They do not avoid inconsistencies between their 
judgments or adopt the same approach.
1447
 Judges are forced to rely on counsel to provide 
information relevant to the issues. The rules of admissibility also serve to prevent access to 
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what may be relevant material.
1448
 The court is thus limited to what is before it (apart from 
minor judicial presumptions and statutory implications).
1449
 
 
On the other hand the narrow range of focus is said to equate to minimal impact. Judge made 
law has been seen by one commentator to have a minor role in influencing social, economic 
and political change.
1450
 Judges have little immediate impact on what goes on outside the 
court
1451
 so their deliberations should not be unduly fettered. The benefits of litigation 
include the fact that whereas legislatures deal with abstracts, courts deal with real cases.
1452
 
Court decisions fill in the gaps
1453
 since Parliament is unable to predict the future. For these 
reasons therefore, litigation may be seen as an acceptable forum in which to evaluate 
educational policy. 
 
(c) Limitations of judges 
 
Dennis Lloyd observed in 1955 that: 
[C]ourts are reluctant to invoke public policy since it will not be frequently that a 
judge will hear the voice of the community resounding clearly and unequivocally in 
his own bosom.
1454
 
 
Judges are seen as cloistered from the hustle and bustle of the community, coming from a 
limited social background and therefore out of touch.
1455
 When a judge evaluates policy the 
question is asked whether the judge’s perceptions of community values are accurate or 
whether they are simply his or her personal values in disguise.
1456
 Justice Heydon observed 
that whereas a judge’s experience of life may have been intense, involving exposure to many 
conflicts and giving rise to insights into acute human suffering, it is nevertheless narrow 
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compared with the experience of the legislature.
1457
 Judgments are informed by non-
controversial information only, gleaned from public documents and the judges’ own 
knowledge.
1458
 Stanton noted that because judges use generally expressed values rather than 
consulting law reform bodies, these values must be identified to find what motivates the 
judges.
1459
 He saw this as particularly important in view of decisions of the House of Lords 
concerning negligence which were no longer driven by a general theory of negligence.
1460
 
Ipp observed that judges differ in their identification and acceptance of community values 
and that this leads to uncertainty.
1461
 Sir Anthony Mason stated in 2003:  
 
[J]udges should identify and justify the standards, values and policy considerations 
on which they rely. The requirements of accountability, openness and transparency 
reinforce the necessity for this approach.
1462
 
 
On the other hand, courts may be sufficiently informed by specialist witnesses as to matters 
of complexity beyond their own knowledge.
1463
 A relevant example is the case of Cox v State 
of New South Wales1464 where Justice Simpson relied on the evidence of an educational 
expert who testified as to Department of Education policy in behaviour management. The 
expert identified the deficiencies of the school in preventing bullying according to the critical 
incident responses set out in Department guidelines. Her Honour found this expert evidence 
important in her conclusion that the school failed to take reasonable steps to protect the 
plaintiff from serious and damaging bullying.
1465
 In Crowley v Surrey County Council1466 the 
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English High Court judge examined in detail the expert evidence of a ‘good number of 
professionals’ from eight years of the plaintiff’s education. The trial itself spent over seven 
days hearing the evidence and several of the hearing days lasted longer than usual.
1467
  
 
Judgments that feature the informed views of the relevant community may enjoy more 
security and longevity as authorities. These judgments may be safer from criticism in 
appellate courts and similarly, such superior court judgments may be less liable to charges of 
‘subverting the legitimacy of the governing law’.1468 In addition it is said that society looks 
to courts more now to satisfy a need for values once provided by other institutions such as 
church and family.
1469
 As such, the courts can be argued to be a legitimate forum for testing 
policy. Indeed one commentator has suggested that the courts should not hold off where 
political action is required since the case might bring attention to an issue that needs 
legislative action.
1470
 
 
(d) Policy/operational distinction 
 
Within the discussion of whether courts are the appropriate forum for reviewing matters of 
educational policy, it is necessary to examine arguments as to whether ‘policy’ decisions of 
public authorities as opposed to ‘operational’ decisions are justiciable. Potential educational 
negligence actions involving state schools will usually involve government departments as 
defendants.
1471
 Therefore it is important to discover whether the courts are able to adjudicate 
broadly on the decisions of government departments.
1472
 In addition, governmental bodies 
determine overall curriculum content for both state and non-state schools and may therefore 
be seen as accountable for deficiencies in this material to students in both sectors. 
In Phelps Lord Clyde stated: 
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A distinction may be suggested between on the one hand matters of policy or 
discretion and on the other hand matters of an operational or administrative 
character. But this kind of classification does not appear to provide any absolute test 
for determining whether the case is one which allows or excludes a duty of care. The 
classification may provide some guide towards identifying some kinds of case where 
a duty of care may be thought to be inappropriate.
1473
 
 
The policy/operational distinction seems to have originated in 1946, having been devised by 
the United States Supreme Court to facilitate the interpretation of the Federal Tort Claims 
Act 1946 (US).1474 The statute allows claims in tort to be brought against the United States in 
some circumstances. However, it provides an exception for any claim based on the exercise 
or failure to exercise a discretionary function or duty – the ‘discretion immunity’. In the 
United Kingdom, Lord Diplock in Dorset Yacht Co Ltd v Home Office,1475 although not 
using the words ‘policy’ or ‘operational’, referred to exercises of discretion and actions 
outside the limits of discretion.
1476
 His Lordship stated: 
 
It is not the function of the court, for which it would be ill-suited, to substitute its 
own view of the appropriate means for that of the department or authority by 
granting a remedy by way of a civil action at law to a private citizen adversely 
affected by the way in which the discretion has been exercised. Its function is 
confined… to deciding whether the act or omission complained of fell within the 
statutory limits imposed upon the department’s or authority’s discretion.1477 
 
Lord Wilberforce in Anns v Merton Borough Council1478 restated the distinction as follows: 
 
Most, indeed probably all, statutes relating to public authorities … contain in them a 
large area of policy. The courts call this ‘discretion’ meaning that the decision is one 
for the authority or body to make and not for the courts. Many statutes prescribe or 
at least presuppose the practical execution of policy decisions; … this is to say that 
… there is an operational area… It can safely be said that the more ‘operational’ a 
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 [1978] AC 728, 754; See McHugh in Finn (ed) Essays on Torts (1989) 17. 
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power or duty may be, the easier it is to superimpose upon it a common law duty of 
care. 
 
There are defects in this distinction. Statutory functions are often involved in negligence 
cases but the courts still decide them.
1479
 There may be no need for the distinction, since the 
policy/operational dichotomy can be settled by established tort principles, in particular the 
principles governing breach of duty.
1480
 Judges, having characterised the issue in point as one 
of policy, go on to deal with expert evidence with no difficulty and decide the matter 
anyway.
1481
 
 
Indeed, X (minors) v Bedfordshire1482 may have in fact sharpened the distinction set out by 
Lord Wilberforce in Anns.1483 Whereas his Lordship in Anns suggested that a common law 
duty could attach to a policy decision, the House of Lords in X (minors) v Bedfordshire 
stated that ‘a common law duty of care in relation to the taking of decisions involving policy 
matters cannot exist.
1484
 This part of the decision has been criticised as bad law in that poor 
policy can give rise to injury.
1485
 For example, an English curriculum which does not include 
mandatory literacy training can be seen as poor policy. Leaving the decision to include 
literacy training to the whims of individual teachers may result in the illiteracy of those 
students who miss out. 
 
In addition, the categories of policy and operational decisions overlap. An example in an 
education context given by Hilson and Rogers is of school maintenance decisions where 
repair issues, at first glance operational, are linked to fundamental issues of resource 
allocation which belong to the realm of policy.
1486
 However, a failure to properly maintain 
school resources which results in physical injury, such as a poorly maintained chair 
collapsing under a student, may give rise to a negligence claim. In the case of Carty v 
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 Ibid 224. 
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Croydon LBC 1487 Dyson L J referred to the ‘spectrum’ at one end of which lie decisions 
heavily influenced by policy and which ‘come close to being non-justiciable.’ At the other 
end of the spectrum are purely professional decisions such as whether a child is dyslexic or 
suffering from a learning difficulty. At the policy end, public authorities are unlikely to be 
found negligent unless they meet the test of Wednesbury unreasonableness:1488 that the 
authority’s decision was such that no reasonable authority could have arrived at it. At the 
‘professional judgement’ end, the Bolam1489 test applies: that the professional’s practice fell 
below a standard recognised as proper by a competent reasonable body of opinion.  
 
The current status of the policy/operational distinction would seem to not be an absolute test 
but a guide only, with the relevant decisions placed somewhere on a spectrum. The better 
view, therefore, is that courts are not absolutely precluded from examining policy decisions 
of education departments.
1490
 
 
(e) Other preferred bodies 
 
Courts have sometimes referred to bodies other than parliaments or government education 
authorities as being the preferred adjudicators of educational policy. The appellate division 
of the New York Supreme Court in Paladino v Adelphi University1491 stated that ‘courts 
should refrain from becoming overseers of the learning process,’ and that these matters are 
‘determinations that are to be made by educators’.1492 Hoye and Palfreyman observed that 
                                                     
 
1487
 [2005] 1 WLR 2312 [26]; See also Crowley v Surrey County Council [2008] EWHC 1102 (QB). 
1488
 Associated Provincial Picture Houses Limited v Wednesbury Corporation [1946] 1 KB 223; See 
also Brodie v Singleton Shire Council [2001] 180 ALR 145, 310 per Hayne J.’ [T]he Wednesbury 
unreasonableness test…is very different from the test which must be applied in an action for 
negligence.’ See now the reflection of the test in the civil liability legislation discussed above at 
section 6.4. 
1489
 Bolam v Friern Hospital Management Committee [1957] 1 WLR 582, 586-587; [1957] 1 All ER 
118, 122 per Mc Nair J ‘…he is not guilty of negligence if he has acted in accordance with a practice 
accepted as proper by a responsible body of medical men skilled in that particular art…[A] man is not 
negligent , if he is acting in accordance with such a practice, merely because there is a body of opinion 
that would take a contrary view.’; See Simon Brown and Kim Franklin, ‘Public Duties and Private 
Remedies: Floods or Floodgates?’ Paper presented at the Society of Construction Law, London, 1 
February 2005) 9 <www.scl.org.uk> at 15 August 2012; See also Marr v London Borough of Lambeth 
[2006] EWHC 1175, [33] per Ouseley J. 
1490
 As to courts’ evaluation of non-government schools’ policies see section 8.7.1 below. It has been 
argued that private organisations performing services to the community should be categorised in the 
same manner as statutory authorities in negligence actions: see Anne Deegan, ‘The Public/Private 
Law Dichotomy And Its Relationship With The  Policy/Operational Factors Distinction In Tort Law’, 
(2001) 1 Queensland University of Technology Law and Justice Journal 241, 245.  
1491
 454 N Y S 2d 868 (App Div 1982); See section 2.2 above. 
1492
 Ibid 872-873. 
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English courts like the United States courts are reluctant to second-guess academic 
judgement given the ‘traditional judicial deference to academe’.1493  
However, these decisions usually concern universities and institutes of higher education 
rather than schools.
1494
 The courts have not deferred as readily to the judgements of school 
educators, and appear to be more willing in these cases to substitute their own 
evaluations.
1495
 In any case, because governments generally regulate school leaving and 
tertiary entrance curricula, in the case of schools it will not be a question of whether 
educators themselves are the preferred supervising body to the courts, but whether 
parliament/ government authorities should evaluate policy.
1496
 
 
(f) The impact of human rights on courts’ limitations arguments 
 
The courts’ limitations arguments initially expounded by the American courts in deciding the 
early claims in educational negligence have little relevance today in light of Australia’s 
international human rights obligations. In this section it is argued that the right to adequate 
education is capable of immediate application by Australian judicial bodies.  
 
Although Australia has yet to do so, the dominant approach across the nations is to 
incorporate the full suite of civil and political rights and selected Economic Social and 
Cultural (‘ESC’) rights into legislation. The main objection given to making ESC rights, 
including the right to education, justiciable, or appropriate for judicial review, involves the 
doctrine of the separation of powers and parliamentary sovereignty. Implementing ESC 
rights requires expenditure by a government and this depends on its available resources. 
Allowing courts to make rulings on these rights where the remedies involve the reallocation 
                                                     
 
1493
 William Hoye and David Palfreyman, ‘Plato vs Socrates: the devolving relationship between 
higher education institutions and their students’ OxCHEPS Occasional Paper Number 17, 12-14 
<http://oxcheps.new.ox.ac.uk/MainSite%20pages/Resources/OxCHEPS_OP17.doc> at 7 August 
2012: The authors discuss bodies such as the Office of the Independent Adjudicator established under 
the Higher Education Act 2004 (UK) which was not created to adjudicate academic judgement issues.  
1494
 See for example: Clark v University of Lincolnshire and Humberside [2000] ELR 345; R v 
Liverpool John Moores University ex parte Hayes [1998] ELR 261; M v London Guildhall University 
[1998] ELR 149; R v Leeds Metropolitan University ex parte Manders [1998] ELR 502; R v 
University of Portsmouth ex parte Lakaraber [1999] ELR 135; R v University of Central London ex 
parte Sandhu [1999] ELR 121; R v University of Cambridge ex parte Persaud [2001] ELR 64. 
1495
 See for example A v Essex County Council [2011] 1 AC 280,  315 per  Hale LJ; Crowley v Surrey 
County Council [2008] EWHC 1102 [196] per Foskett J; Marr v London Borough of Lambeth [2006] 
EWHC 1175 [307] per Ouseley J;  
1496
 See section 7.7.1 (d) above. 
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of government resources can be seen to encroach on the executive function of the state. For 
example, if the retraining of teachers in information technology is not subsidised by an 
annual government budget, should a court have the power to construct a remedy for an 
injured or aggrieved student which involves government spending in retraining teachers?
1497
  
 
Other objections to making ESC rights justiciable relate to their being characterised as 
lacking practicability and clarity
1498
 and lacking sufficient specificity.
1499
 As noted at section 
4.2.2 above, Australia was not one of the thirteen states that submitted reservations to the 
International Covenant on Economic, Social and Cultural Rights (‘ICESCR’) provisions on 
the right to education.
1500
  
 
The International Covenant on Civil and Political Rights 1966 (‘ICCPR’) included most of 
the civil and political rights contained in the Universal Declaration of Human Rights 
(‘UDHR’).1501 As previously noted1502 a single treaty was originally proposed but two 
separate instruments were created. However, the preamble to both the ICESCR and the 
ICCPR repeats the UDHR preamble statement that all rights are ‘indivisible, interdependent 
and interrelated’.1503 ESC rights can be seen as indivisible from civil and political rights in 
the following example: should a marginalised person have inadequate food, shelter and 
clothing (ICESCR), then the right to vote (ICCPR) would not give them a sense of 
belonging.
1504
 Similarly, literacy (a component of the right to education) facilitates such 
ICCPR rights as the right to vote. 
 
                                                     
 
1497
 See State of NSW v Ball (2007) 69 NSWLR 463 discussed in section 6.5 above. This is a different 
consideration from whether the spending is an unreasonable burden in taking precautions from the risk 
of harm, discussed above in section 6.4.2(b) above. 
1498
 Maurice Cranston, What Are Human Rights? (1973) 66; Carl Wellman, An Approach to Rights: 
Studies in the Philosophy of Law and Morals (1997) 106, 108-109. 
1499
 Australian National Human Rights Consultation Committee (‘NHRCC’) Report (2009) 303. 
1500 
United Nations Treaty Collection 12 July 2012 
<http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
3&chapter=4&lang=en> at 13 July 2012; Tomaševski Primer 2 (2001) 14. 
1501
 Ratified 13 August 1980. 
1502
 See section 4.2.2 above. 
1503
 See also Vienna Declaration and Program of Action: Report of the World Conference on Human 
Rights UN Doc WCONF 157/23 (1993) Article 5.  
1504
 Uniting Justice Australia, Submission to the National Human Rights Consultation (2009) 6 
<http://www.unitingjustice.org.au/human-rights/submissions/ >at 18 January 2013. 
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Under Article 2(2) of the ICCPR, states parties undertake to take the necessary steps to adopt 
such legislative or other measures as may be necessary to give effect to the rights recognised 
in the ICCPR.
1505 General Comment 9 states that the adoption of a classification of 
economic, social and cultural rights which puts them beyond the reach of the courts would 
be incompatible with the principle of indivisibility and interdependence.
1506
 General 
Comment 3 makes it clear that many rights in the ICESCR (including the right to free 
compulsory education in Article 13(2)(a)) are capable of immediate application by judicial 
and other bodies.
1507
 While the United Nations Committee on Economic, Social and Cultural 
Rights (‘CESCR’) General Comments are not legally binding they are recognised as 
persuasive in interpreting the ICESCR.
1508
  
 
Frequent reference is made to the provisions of the South African Bill of Rights as a possible 
solution to the separation of powers objection. The Bill incorporates a large number of ESC 
rights. Section 26 provides that ‘the state must take reasonable legislative and other measures 
within its available resources to achieve the progressive realization of this right [to 
housing].’ This ‘reasonableness’ test allows ESC rights to be incorporated without 
compromising parliamentary sovereignty or impacting on the separation of powers. In 
addition section 26 uses the ESC phrase ‘progressive realisation’ demonstrating the intended 
implementation style incorporated in the treaty. In Minister of Health v Treatment Action 
Campaign1509 the South African Constitutional Court considered the distribution of anti-
retrovirus medication in the light of the right to health. The Court made it clear that it would 
not restrain the government from adopting steps other than those contained in the order as 
long as they were equally appropriate or better than those in the order. Whereas decisions as 
to ‘reasonableness’ may have implications for government budgets, they do not dictate how 
                                                     
 
1505
 Human Rights Law Resource Centre Ltd, A Human Rights Act for All Australians: Submission to 
the NHR Consultation. Submission on the protection and promotion of human rights in Australia, 
May (2009), 8. 
1506
 The Domestic Application of the Covenant 17 CESCR at [10] UN Doc E/C. 12/1997/8 (1997). 
1507Jennifer Corrin, ‘Australia: Country Report on Human Rights’ (2009) 40 Victoria University of 
Wellington Law Review 145, 195. 
1508
 Rebecca Young, ‘Justiciable Socio-Economic Rights? South African Insights into Australia’s 
Debate’ (2008) Australian International Law Journal 181,186. See also the Basic Principles and 
Guidelines on the Right to a Remedy and Reparations for Victims of Gross Violations on International 
Human Rights Law and Serious Violations of International Humanitarian Law, UN General 
Assembly resolution 60/147, 64
th
 plenary meeting (16
th
 December 2005) Article 12, which gives 
victims of gross violations the right to an effective judicial remedy. 
1509
 [2002] 5 SA 271 (‘TAC’). 
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to rearrange the budgets.
1510
 The Court demonstrated the distinction between intrusive 
judicial legislation and mere scrutiny of legislative and policy measures.
1511
  
In addition to South Africa, an increasing number of countries have incorporated judicial 
review of ESC rights, including Argentina, Bangladesh, Canada, Finland, France, India, 
Latvia, Mauritius, Nigeria and most countries in Central and Eastern Europe.
1512
 
 
In the United Kingdom, Article 2 of the First Protocol to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (‘First Protocol’) and the Human 
Rights Act 1998 (UK) protects the right to education.1513 In an action brought in the 
European Court of Human Rights, a widow and her son alleged violations of other 
provisions of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (‘European Convention’). Osman v United Kingdom (‘Osman’)1514 
concerned a schoolteacher who had developed an obsessive attachment to a schoolboy. The 
schoolteacher shot and killed the boy’s father, the Deputy Headmaster’s son, and wounded 
the boy and the Deputy Headmaster. The widow and the boy brought an action against the 
police in negligence. The English Court of Appeal in relying on the case of Hill v West 
Yorkshire Police
1515
 found public policy immunity barring the applicants’ civil action.  In the 
subsequent action in the European Court it was held that Article 2 of the European 
Convention (the right to life being protected by law) was not violated. However the 
European Court found that the English Court of Appeal’s dismissal of the Osman’s 
negligence action on the grounds of public policy, amounted to a restriction on their right of 
access to a court under Article 6 of the European Convention.
1516
 The European Court stated: 
 
                                                     
 
1510
 Ibid [38]. 
1511
 Corrin (2009) 203; Enforcement of the Constitutional Court’s rulings has not been widely 
successful, however. The TAC case decided that the government had not reasonably addressed the 
need to reduce the risk of HIV positive mothers transmitting the disease to their babies. However, the 
development of anti-retroviral drugs subsequent to the case ruling was stalled by the government: See 
Anti-Discrimination Commission Submission to NHRCC (2009). 
1512
 Commonwealth of Australia, Human Rights Explained - Fact Sheet 5: The International Bill of 
Rights. 
1513
 See section 4.3 above. 
1514
 (1998) 29 EHRR 245 discussed in section 4.3 above. 
1515
 [1989] AC 53. 
1516
 The later case Z v United Kingdom (2001) 34 EHRR 3 did not find a breach of Art 6 since the 
House of Lords had carefully weighed the competing public policy considerations before denying 
relief. This was seen to distinguish the case from Osman. 
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However, [the Osmans] were denied the opportunity of establishing the factual basis 
of their claim in adversarial proceedings through the operation of an immunity  
rule…1517 
 
Hence the recognised right of access to a court in jurisdictions having express human rights 
protections thus challenges the argument that the court is not an appropriate forum for 
considering educational policy.  
As noted in section 4.2.2, in 1991 Australia’s agreement to be bound to the Optional 
Protocol to the ICCPR (1966) permitted the United Nations Human Rights Committee to 
hear complaints from individuals who allege a violation of their rights under the ICCPR. 
However, the findings of the Committee are not enforceable. In 2007 the Australia 2020 
Summit recommended the introduction of a human rights Bill which would protect all civil 
and political, economic, social and cultural rights alike with meaningful remedies.
1518
 The 
NHRC Report fell short of recommending justiciability for ESC rights.
1519
 
 
It has been argued that a piecemeal protection of human rights is inconsistent with basic 
human rights principles and may threaten their effective implementation, and that should 
Australia have no access to an effective remedy for any human rights violations this itself 
could constitute a breach of international law.
1520
 The principle of indivisibility and 
interdependence should be observed. 
 
With these observations in mind the recommendations of the NHRCC do not seem to be 
supported. Recommendation 31 states: 
The Committee recommends that under any federal Human Rights Act an individual 
be able to institute an independent cause of action against a federal public authority 
for breach of human rights and that a court be able to provide the usual suite of 
remedies—including damages, as is the case under the UK Human Rights Act. The 
                                                     
 
1517
 (1998) 29 EHRR 245, [146]. 
1518 
Anti-Discrimination Commission Queensland, ‘Submission to the NHRC Secretariat for its 
consideration into protecting and promoting human rights and corresponding responsibilities in 
Australia’ (15 June 2009) 3. 
1519
 NHRCC Report Recommendation 31. 
1520 
Elizabeth Evatt, Submission to the NHRCC, NHRCC Report (2009) 103. 
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independent cause of action should not be available in relation to economic, social 
and cultural rights.
1521
 
 
Similarly Recommendations 13 and 28 make this distinction. The separation of powers 
doctrine is used to defend the distinction.
1522
 ICCPR rights are seen as ‘negative rights’, used 
to restrain governments, whereas ESC rights are described as positive, requiring expenditure 
and action.
1523
 Under this argument the Parliament and not the courts should have the power 
to control government spending and policy. 
 
It is submitted that if consideration of the comparatively limited resources of South Africa, 
for example, does not serve to preclude the justiciability of ESC rights, then a fortiori 
Australia should have no objection on this ground. Similarly, the 2009 Indian Right of 
Children to Free and Compulsory Education Act made the right to education enforceable in 
that country after its Constitution was amended to make education a human right.
1524
 The 
CESCR has expressed disappointment that Australia did not consider ESC rights in its 
national consultation.
1525
 The omission of ESC rights by Australia might leave us open to 
charges of indulging in the preference for civil and political rights in order to legitimise and 
entrench the status quo rather than advancing the cause of the disadvantaged.
1526
 By 
specifying that ESC rights are not to be justiciable as recommended by the NHRCC 
Australia will not be meeting its obligation to implement the right to adequate education. 
 
The Victorian Charter of Human Rights and Responsibilities does not provide for a stand-
alone cause of action against public authorities, while the ACT’s Human Rights Act 2004 
                                                     
 
1521 NHRCC Report 2009 xxxviii; See Andrew Byrnes, ‘Second-Class Rights Yet Again? Economic, 
Social and Cultural Rights in the Report of the National Human Rights Consultation’ (2010) Thematic 
Issue: The Future of Human Rights in Australia 33(1) University of New South Wales Law Journal 
193. 
1522
 See Minister of State for Immigration and Ethnic Affairs v Ah Hin Teoh (1994) 183 CLR 273, 287. 
1523
 Uniting Justice Australia (2009) 15. 
1524
 Krista Mogensen, ‘Roll call’ (2009) 64 Australian Educator 32. 
1525
 CESCR, 22 May 2009. 
<http://www2.ohchr.org/english/bodies/cescr/docs/AdvanceVersions/E-C12-AUS-CO-4.doc> at 3 
November 2012; See also Claire Mahon, ‘Australia Thwarting Progress on Remedies for ESC Rights 
Breaches (23) March (2008) Human Rights Law Resource Centre Bulletin 16-17; Since then the ESC 
rights have been considered for inclusion in the ACT and proposed NSW human rights legislation. 
1526
 David Kinley, Human Rights Fundamentalisms (2007) 29 (4) Sydney Law Review 545, 556. 
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s40C does.
1527
 It has been argued that a national charter of rights which did not contain a 
stand-alone cause of action might be beyond Commonwealth power under s 51(xxix) of the 
Constitution in that the inconsistency with ICCPR is so substantial as to deny the law the 
character of a measure implementing the agreement.
1528
 
Under the Australian Constitution justiciability requires a ‘matter’ as a prerequisite. In Stack 
v Coast Securities (No 9) Pty Ltd,1529 Mason, Brennan and Deane JJ said that ‘a court does 
not begin to exercise federal jurisdiction until a 'matter' within ss 75 or 76 [of the 
Constitution] is raised in the proceedings’ and that ‘the federal jurisdiction then exercised by 
the court is co-extensive with the content of that matter.’ Gleeson CJ in Re McBain1530 cited 
In Re Judiciary and Navigation Acts1531 where the majority of the High Court stated that 
'matter' means the subject matter for determination in a legal proceeding and that there could 
be no matter (within the meaning of s 76) unless there was some immediate right, duty or 
liability to be established by the determination of the Court. Earlier in Abebe v 
Commonwealth 1532Gleeson CJ and McHugh J had observed: 
If there is no legal remedy for a ‘wrong’, there can be no ‘matter’. A legally 
enforceable remedy is as essential to the existence of a ‘matter’ as the right, duty or 
liability which gives rise to the remedy. Without the right to bring a curial 
proceeding, there can be no ‘matter’. If a person breaches a legal duty which is 
unenforceable in a court of justice, there can be no ‘matter’. 
 
Hence a legally enforceable right to education would seem to be a Constitutional prerequisite 
to bringing such a matter in a federal court in Australia. As a member of a community of 
nations that have ratified the suite of human rights instruments, it is incumbent on Australia 
to implement the justiciability of ESC rights, in this case the right to an adequate education. 
 
7.7.2 Floodgates arguments 
 
                                                     
 
1527
 Pamela Tate, ‘Human Rights in Australia: What would a Federal Charter of Rights look like’ The 
Kirby Lectures (2010) 13 Southern Cross University Law Review 1, 11. 
1528
 Industrial Relations Act Case (1996) 187 CLR 416, 488 discussed in Tate (2009-2010) 18. 
1529
 (1983) 154 CLR 261, 290. 
1530
 (2002) 209 CLR 372. 
1531
 (1921) 29 CLR 257, 265. 
1532
 (1999) 197 CLR 510. 
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The second type of ‘administrative’ factor which may influence a court not to recognise an 
action in educational negligence concerns floodgates arguments, which embrace both the 
fear of a deluge of claims and indeterminate liability. Some commentators have noted the 
overlap between floodgates and other factors such as the appropriateness of the courts as a 
forum for evaluating policy. Bell saw the threat of a potential flood of actions as suggesting 
that the proposed change in the law was too great for the judges to introduce and should have 
been left to Parliament.
1533
 Cooke saw nearly all arguments for restricting negligence liability 
as at bottom versions of the floodgates argument.
1534
 
(a) Flood of claims 
 
The flood of claims argument is exemplified in Lord Denning’s comments in Rondel v 
Worsley1535 a case on barristers’ immunity. His Lordship felt that imposing a duty of care on 
barristers would ‘open the door to every disgruntled client’ leading to ‘dozens of like 
cases’.1536 The rationale here is that if the floodgates of liability are opened too widely the 
courts will be congested by a deluge of claims and thus be less efficient at dispensing 
justice.
1537
 It is an argument directed to the administration of justice. 
Most discussion in the context of educational negligence refers to the flood of claims 
rationale. In Ross v Creighton University1538 the Illinois court rejected a student athlete’s 
claim of educational malpractice due to poor tutoring by the University and stated: 
 
If every failed student could seek tort damages against any teacher, administrator 
and school he feels may have short changed him at some point in his education, the 
courts would be deluged…1539 
 
In making this decision the court was following United States decisions commencing with 
Peter W1540 in 1976 which rejected similar claims using the ‘floodgates’ argument, in 
                                                     
 
1533
 Bell (1983) 71. 
1534
 Robin Cooke, ‘Tort Illusions’ in P D Finn, (1989) Essays on Torts, 74. 
1535
 [1966] 3 All ER 657.  
1536
 Ibid 666 discussed in C R Symmons, ‘The Duty of Care in Negligence: Recently Expressed Policy 
Elements- Part 1’ (1971) 34 Modern Law Review 384, 408-409; See also Lord Wilberforce in 
McLoughlin v O’Brian [1983] AC 413 discussed in Bell (1983) 71. 
1537
 Goudkamp (2004) n154. 
1538
 740 F Supp 1319 (N D Ill 1990). 
1539
 Ibid 1329. 
1540
 Peter W v San Francisco Unified School District, 131 Cal Rptr 854 (App 1
st
 Dist 1976); see 
section 2.2 above. 
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addition to other policy reasons.
1541
 However, as Walters-Parker pointed out, in the original 
case of Peter W no evidence was presented to support the court’s assertion that holding 
schools to an actionable duty of care, in the discharge of their academic functions, would 
expose them to the tort claims of students and parents in countless numbers.
1542
 Instead, that 
court relied on anecdotal observations, and subsequent courts relied on the bald statement in 
Peter W. It is argued that even if these anecdotal observations were true in California in the 
late 1970s, relying on them for over thirty years is questionable.
1543
 A number of 
commentators have pointed out that courts are incompetent if they deny relief on the ground 
of the volume of work.
1544
 In addition, the validity of the floodgates argument has been 
poorly regarded in other contexts.
1545
   
 
In the context of psychiatric injury, Butler noted that in some cases the claims turned on 
issues such as proof of the requisite damage and breach of the relevant standard, rather than 
the existence of a duty of care. He observed that a blanket denial of duty in all cases might 
protect those who perform their duties in a haphazard manner.
1546
 This argument has also 
been used in the context of educational negligence. Problems of demonstrating compensable 
damage, standard and causation may act as limitations;
1547
 therefore denying a duty of care is 
unnecessary. Walters-Parker argued in the context of liability for negligent literacy 
instruction: 
If there is a ‘flood’ of deserving potential litigants whose reading skills are deficient 
as the result of negligent instruction, might recognizing the proposed cause of action 
                                                     
 
1541
 Hunter v Board of Education, 439 A 2d 582, 585 (Md 1982); Moore v Vanderloo, 386 N W 2d 
108 (Iowa 1986) 114. 
1542
 Kimberly Walters-Parker, ‘When Students Pass, but Schools Fail: The Negligent Failure to Teach 
Students to Read’ (2007) University of Kentucky College of Law 13. 
1543
 Ibid. 
1544
 See Eldridge J (in dissent) in Doe v Board of Education of Montgomery County, Maryland  453 A 
2d 814 (Md 1982) citing W Prosser, Handbook on the Law of Torts (4
th
 edn, 1971); See also Des 
Butler, ‘An Assessment of Competing policy Considerations in Cases of Psychiatric Injury Resulting 
from Negligence’ (2002) 10 Torts Law Journal 13, 20. 
1545
 See Goodkamp (2004) n 154 citing: Australian Conservation Foundation Inc v Commonwealth 
(1980) 146 CLR 493, 557-558 (Murphy J); Boland v Yates Property Corporation Pty Ltd (1999) 167 
ALR 575, 614 (Kirby J): Bowen v Paramount Builders (Hamilton) Ltd [1977] 1 NZLR 594, 422 
(Cooke J); Van Soest v Residual Health Management Unit [2000] 1 NZLR 179, 202-204 (Thomas J); 
Spartan Steel & Alloys Ltd v Martin & Co (Contractors) Ltd [1973] QB 27, 38 (Lord Denning MR); 
McLoughlin v O’Brian [1983] 1 AC 410, 425 (Lord Edmund- Davies), 441-442 (Lord Bridge); Tame 
v New South Wales (2002) 211 CLR 317, 399-400 (Hayne J); Hancock v Nominal Defendant [2002] 1 
Qd R 578, 603 (Davies J). 
1546
 Butler (2002) 21. 
1547
 See section 6.4.3 above. 
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serve the worthy purposes of not only addressing their injuries but also discouraging 
the practices that have resulted in those injuries?
1548
 
 
Because the likely plaintiffs in an educational negligence action are generally individual 
students or their parents, (and thus far they frequently concern children with learning 
disabilities), the substantial economic costs of litigation may deter a flood of vexatious 
claims.
1549
 The disincentives to litigation are more effective regulators.
1550
 Stanton noted that 
floodgates arguments have not been in the forefront of recent judicial reasoning since post-
Anns incrementalism has attracted support.1551 Lord Clyde in Phelps was not persuaded that 
the recognition of duty of care would in fact lead to a flood of claims, and went on to 
observe that problems of standard and causation would need to be overcome for the plaintiff 
to succeed.
1552
 
The flood of claims argument was weakened by the reasoning in Osman1553and in D v East 
Berkshire Community Health NHS Trust.1554 In Osman, flood of claims arguments used by 
the English court to dismiss the plaintiffs’ negligence action were held by the European 
Court of Human Rights to amount to an unacceptable restriction on their right of access to a 
court. Similarly, Lord Bingham in his dissenting judgment in the House of Lords observed in 
D v East Berkshire Community Health NHS Trust (in relation to false accusations of child 
abuse):
1555 
[A] series of decisions of the European Court of Human Rights has shown that [the] 
application of an exclusionary rule in this sensitive area may lead to serious breaches 
of Convention rights for which domestic law affords no remedy and for which, at 
any rate arguably, the law of tort should afford a remedy if facts of sufficient gravity 
are shown. 
                                                     
 
1548
 Walters-Parker (2007) 14. 
1549
 Anne McEwin, ‘Educational Malpractice: More than an Academic Exercise for Public School 
Gifted Students?’ (2003) 8 Australia and New Zealand Journal of Law and Education 3, 5. 
1550
 Thomas J in Van Soest v Residual Health Management Unit [2000] 1 NZLR 179 discussed in 
Andrew Barker, ‘Lights in the fog: Secondary victims and the recovery for mental injury in New 
Zealand’ (2002) 10 Torts Law Journal 6; See also P  Whalley, ‘Educational Malpractice: American 
Trends and Implications for Australian Schools (1986) 12 Unicorn 203, 205-206 cited in Williams 
(1996) 286: The ‘loser pays’ system in Australia would preclude a flood of claims. 
1551
 Stanton (2007) 104. 
1552
 Phelps [2001] 2 AC 619 [35]. 
1553
 (1998) 29 EHRR 245: See section 7.7.1 (f) above. 
1554
 [2004] QB 558; [2003] EWCA Civ 1151 (Court of Appeal); [2005] 2 AC 373 (House of Lords); 
Cf Ozcan Konur ‘Participation of Children with Dyslexia in Compulsory Education: Current Public 
Policy Issues’ (2006) 12 Dyslexia 51, 65: ‘The effect of human rights legislation is limited.’ 
1555
 [2005] 2 AC 373 [3]; the House of Lords case concerned the parents’ unsuccessful appeals 
claiming damages for psychiatric injury due to negligent statements of child abuse made by health 
workers. The children’s actions in negligence were successful. 
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Flood of claims exclusions may therefore be unsuccessful in Australian jurisdictions having  
human rights legislation.  Further, having ratified international instruments, Australia should 
take notice of the jurisprudence interpreting the application of these treaties.
1556
 
(b) Indeterminate liability 
 
Some commentators have been concerned to distinguish the so-called ‘floodgates’ rationale 
from that of indeterminate liability.
1557
 The indeterminacy rationale uses the words of 
Cardozo CJ in Ultramares Corp v Touche, Niven & Co:1558  
If liability for negligence exists, a thoughtless slip or blunder … may expose 
[defendants] to a liability in an indeterminate amount for an indeterminate time to an 
indeterminate class.
1559
 
 
The rationale is directed at ensuring that liabilities are discoverable. It argues that a person 
should be able to know what the law demands, a feature which is regarded as a ‘touchstone 
of legal legitimacy’.1560 
 
McHugh J stated in Perre v Apand Pty Ltd: 1561 
 
Concern about indeterminacy most frequently arises where the defendant could not 
determine how many claims might be brought against it or what the general nature of 
them might be. One feature that is more likely to be present in economic loss cases 
than physical damage cases is the ‘ripple effect’ of careless conduct… However, it is 
not the size or number of claims that is decisive in determining whether potential 
liability is so indeterminate that no duty of care is owed. Liability is indeterminate 
only when it cannot be realistically calculated…The number of claims or their size, 
therefore, does not of itself raise any issue of indeterminacy. Indeterminacy depends 
upon what the defendant knew or ought to have known of the number of claimants and 
the nature of their likely claims, not the number or size of those claims…[I]n my 
                                                     
 
1556
 Minister for Immigration and Multicultural and Indigenous Affairs v Al Masri (2003) 197 ALR 
241 [148] per Black CJ, Sundberg and Weinberg JJ. 
1557
 Goodkamp (2004) 11; Some use the terms interchangeably: see Jane Stapleton, ‘Duty of Care 
Factors: a Selection from the Judicial Menus’ in P D Finn (ed) ‘Essays on Torts’ (1989) 76 and 93. 
1558
 174 N E 441 (NYCA 1931) 444. 
1559
 Ibid 444. In Bryan v Maloney (1995) 182 CLR 609 the High Court quoted Cardozo CJ in finding 
that  recognition of a duty of care by a builder to a subsequent purchaser for building defects did not 
impose indeterminate liability. 
1560
 Stapleton in Cane and Stapleton (1998) 76. 
1561
 (1999) 198 CLR 180, 220-221; See Butler (2002) 21-22. 
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opinion, the indeterminacy issue does not require that the defendant’s knowledge be 
limited to individual persons who are known to be in danger of suffering harm from 
the defendant’s conduct. Its liability can be determinate even when the duty is owed to 
those members of a specific class whose identity could have been ascertained by the 
defendant. 
 
In Osman the applicants to the Eur Court HR disputed the validity of the United Kingdom’s 
argument that a negligence action against the police would have the undesirable effect of 
reopening closed investigations in the future in order to ascertain whether they had been 
conducted competently. The Strasbourg Court noted this indeterminacy argument and cited 
the applicants’ rebuttal with approval.1562 
 
Just as the indeterminacy rationale has been found not to apply in relation to psychiatric 
injury, because recovery there is limited to those who suffer a finite and identifiable 
pathological reaction,
1563
 it may be argued that there is also no risk of a ripple effect in 
educational negligence.  The potential plaintiff pool is ascertainable by the defendant school 
authority or teacher as being the students affected by the educational negligence.  
 
In Phelps Lord Nicholls observed: 
 
The principal objection raised … is the spectre of a rash of ‘gold digging’ actions 
brought on behalf of under-achieving children by discontented parents, perhaps 
years after the events complained of. If teachers are liable, education authorities will 
be vicariously liable, since the negligent acts or omissions were committed in the 
course of the teachers’ employment.1564 
 
His Lordship did not find this or other policy arguments persuasive. 
 
Based on this discussion, it is submitted that indeterminacy arguments will not preclude an 
action in educational negligence. 
 
 
7.8 Economic factors: the financial burden 
 
                                                     
 
1562
 [1998] ECHR 101, [146]. 
1563
 Butler (2002) 9. 
1564
 Phelps [2001] 2 AC 619 [30].  
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The fourth policy factor concerns the economic sense or otherwise, in terms of costs and 
benefits, of imposing a duty of care. 
The American decisions in educational negligence considered that the imposition of a duty 
of care would impose an intolerable and unacceptable financial burden on educational 
institutions and their staff.
1565
 It was feared that litigation would divert the already scarce 
supply of resources from other means of improving the quality of educational 
services.
1566United States courts therefore weighed schools’ tight budgets and courts’ 
litigation schedules in favour of not recognising the tort of educational negligence.
1567
 In the 
United Kingdom, as discussed in relation to defensive practices above, the House of Lords 
preferred not to divert resources of local authorities from an area such as policing
1568
 to the 
‘sterile processes of litigation’.1569  
 
Kirby J in Cattanach v Melchior1570 noted in relation to an action for ‘wrongful life’:  
Cases of this kind have potentially large economic circumstances…the 
application of ordinary principles of tort liability will result, potentially, in 
substantial judgments precisely because the foreseeable consequences of the 
negligence are large. The issue is, therefore, who should bear those 
consequences:  the victim of the legal wrong or the person responsible for it, the 
tortfeasor? 
 
In that case the Court nevertheless held the negligent doctor should bear the consequences. 
His Honour noted the ‘comparatively modest amount’ allowed in the case evidenced ‘no 
exaggeration or excess.’1571 In addition the landmark case has not led to substantial 
subsequent judgments.
1572
 A similar argument could be raised in relation to the potential 
                                                     
 
1565
 Foster (1986) 28; See Peter W 131 Cal Rptr 854, 861 (1976); Donohue 407 N Y S 2d 874, 878 
(1978); Hunter v Board of Education of Montgomery County 439 A 2d 582, 584 (1982). 
1566
 Elson (1978b) 306. 
1567
 Jennifer C Parker, ‘Beyond Medical Malpractice: Applying the Lost Chance Doctrine to Cure 
Causation and Damages Concerns with Educational Malpractice Claims’ (2006) 36 University of 
Memphis Law Review 373, 407. 
1568
 Brooks v Commissioner of Police for the Metropolis [2005] 1 WLR 1495; Hill v Chief Constable 
of West Yorkshire [1989] AC 53, 63. 
1569
 M (a minor) v Newham LBC [1994] 2 WLR 554, 576 per Bingham MR; however, in this case of 
child welfare his Honour held the argument not to prevail. 
1570
 (2003) 215 CLR 1, [154]: holding a doctor liable for costs of raising a child born after a 
negligently performed tubal ligation. 
1571
 Ibid [181]. 
1572
 In the subsequent unsuccessful action in Harriton v Stephens (2004) 59 NSWLR 694 [330], [335]. 
Ipp J referred to opinions expressed by Professors Atiyah and Luntz in asserting that attempts to 
extend liability in torts come at an ‘immeasurable cost to the community’. 
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economic circumstances of an action in educational negligence. A modest amount was 
awarded in Phelps1573and Lord Clyde argued that the prospect of ‘only a few claims’ meant 
there was ‘less reason to refuse to allow them to be entertained’.1574  
 
However, even if the sought damages for a claim in educational negligence were to be 
substantial, it is argued that the public already bears the cost of an undereducated population 
which burdens the economy by reducing incomes and increasing the cost of crime and 
welfare.
1575
 
 
7.9 Alternatives: coherence 
 
The fifth set of policy factors that may be used by courts to deny plaintiffs’ recovery in 
educational negligence involves the concept of coherence of the law. The High Court in 
Sullivan v Moody1576 referred to two aspects relating to the coherence of the law which 
militated against finding a duty of care: inconsistent obligations, and the encroachment of 
any negligence action upon other established actions arising from the same facts.  
 
7.9.1  Consistency 
 
In X (minors) v Bedfordshire, Lord Browne-Wilkinson said: 
A common law duty of care cannot be imposed on a statutory duty if the observance 
of such common law duty of care would be inconsistent with, or have a tendency to 
discourage, the due performance by the local authority of its statutory duties.
1577
 
 
The High Court in Sullivan v Moody, in affirming the Supreme Court of South Australia’s 
reliance on this passage noted:  
[I]f a suggested duty of care would give rise to inconsistent obligations, that would 
ordinarily be a reason for denying that the duty exists. Similarly, when public 
authorities, or their officers, are charged with the responsibility of conducting 
investigations, or exercising powers, in the public interest, or in the interests of a 
specified class of persons, the law would not ordinarily subject them to a duty to 
                                                     
 
1573
 [2001] 2 AC 619: £44,056.50 plus interest. 
1574
 Ibid 672. 
1575
 Foster (1986) 136; Parker (2006) 408. 
1576
 (2001) 207 CLR 562. 
1577
 [1995] 2 AC 633, 739. 
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have regard to the interests of another class of persons where that would impose 
upon them conflicting claims or obligations.
1578
 
 
In Sullivan v Moody the inconsistency was found to be between, on the one hand, medical 
practitioners and social workers investigating allegations of child sexual abuse, and on the 
other hand, a supposed duty of care to the suspected fathers. Similarly in Tame v NSW1579 the 
police officer’s duty was to investigate and report; this was found to be inconsistent with a 
duty ‘to protect from emotional disturbance and possible psychiatric illness a person whose 
conduct was the subject of investigation and report.’1580  
 
In the case of teachers and schools it could be argued that an example of inconsistency might 
arise where there is a statutory obligation not to discriminate against students with disability-
fed behavioural problems on the one hand (by suspension or exclusion), and a duty to 
educate appropriately the class as a whole, on the other. In Purvis v New South Wales 
(Department of Education and Training)1581 Gleeson CJ highlighted the clash of 
responsibilities between the obligation not to discriminate and its incompatibility with the 
duty of care owed to all members of the school community.
1582
 The High Court found no 
unlawful discrimination had taken place and thus, in effect, the duty to the remainder of the 
school community prevailed.
1583
  In fact, the Education Acts of the States and Territories are 
not inconsistent with the anti-discrimination legislation. Except for South Australia’s 
legislation, all provide that the students’ education be tailored to meet their individual 
                                                     
 
1578
 (2001) 207 CLR 562, 582. 
1579
 (2002) 211 CLR 317. 
1580
 Ibid 335 per Gleeson CJ. 
1581
 (2003) 202 ALR 133, 138. 
1582
 Despite finding no unlawful discrimination had taken place, six of the seven members of the High 
Court accepted that the student’s disruptive behaviour was part of his disability. The Federal Court 
had distinguished between ‘underlying disorder’ and symptoms of the disorder to find the student’s 
behavioural problems not to be a part of his disability, and thus the school could lawfully exclude him 
without offending the Disability Discrimination Act 1992 (Cth). See Elizabeth Dickson, ‘Disability 
Discrimination in Education: Purvis v New South Wales (Department of Education and Training), 
Amendment of the Education Provisions of the Disability Discrimination Act 1992 (Cth) and the 
Formulation of Disability Standards for Education’ (2005) University of Queensland Law Journal, 
213. 
1583
 In Cox v State of NSW (‘Cox’) (2007) 71 NSWLR 225 which concerned a student repeatedly 
bullied in primary school by another student who suffered from Attention Deficit Disorder, the school 
did not suspend the bully, but issued detentions and arranged some supervisions of the bully at school 
by his own parents. Although not apparent from the report, it may well have been that the school was 
reluctant to be seen to exclude an arguably disabled student from schooling. Instead, the victimised 
student suffered from the continuing presence of the bully at the school. The school could be said to 
have chosen its obligation not to discriminate over its duty not to injure the plaintiff. 
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needs.
1584
 In Tasmania it is the parents’ duty to enrol the child in a school appropriate to the 
child’s ‘educational needs’.1585 The ACT and NSW statutes expressly refer to the needs of 
students with disabilities.
1586
 
 
A suggested duty to provide adequate education is not inconsistent with the statutory 
responsibilities set out in the relevant legislation.
1587
 The Education Acts of the Australian 
States and Territories set out in differing forms the objective to provide quality education. 
The New South Wales Education Act 1990 provides in s 4: 
In enacting this Act, Parliament has had regard to the following principles: 
 
(a) every child has the right to receive an education, 
(b) the education of a child is primarily the responsibility of the child’s parents, 
(c) it is the duty of the State to ensure that every child receives an education of the 
highest quality, 
(d) the principal responsibility of the State in the education of 
children is the provision of public education.
1588
 
 
Similarly Victoria’s Education and Training Reform Act 2006 s 1.2.1 and the ACT’s 
Education Act 2004 s 6 provide for access to a ‘high quality’ education. Queensland’s 
Education (General Provisions) Act 2006 s 7(d) sets out as one of its guiding principles that 
all stakeholders should work to achieve the ‘best educational outcomes’. Remaining States 
and Territories provide indirectly in varying degrees for access to an adequate education. For 
example as noted above, the School Education Act 1999 (WA) s 3(1) (c) states that one of 
the objects of the Act is to provide schools that meet the ‘educational needs of all children’; 
the Education Act 1972 (SA) s 12 states that the Director General shall be responsible to the 
Minister for maintaining a ‘proper standard of efficiency and competency in the teaching 
service’; the Education Act (NT) s 6(1)(a) requires only that the Minister may ‘take all 
measures to assist parents of children in the Territory in fulfilling their responsibility to 
                                                     
 
1584
 Education (General Provisions) Act 2006 (Qld) s 5(2) (c); Education Act (NT) 6(1) (a): ‘to assist 
parents to educate their children according to their individual needs and abilities’; Education and 
Training Reform Act 2006 (Vic) s1.2.1 (b) (i); School Education Act 1999 (WA) s 3(1) (c). 
1585
 Education Act 1994 (Tas) s4 (2) (a).  
1586
 Education Act 2004 (ACT) s 7(3) (a)-(b); Education Act 1990 (NSW) 6(1) (k).  
1587
 This is to be distinguished from supporting a statutory duty which requires further elements. See 
section 8.2 below. 
1588
 The Education Reform Act 1990 (NSW) was touted as having ‘implemented the recommendations 
of an Inquiry which was the most comprehensive examination of education system in Australia’s 
history’. It was seen to ‘introduce clear and specific goals for teachers by contrast with the vagueness 
of its predecessor’. See Geoffrey Riordan and Sam Weller, ‘The Reformation of Education in NSW: 
The 1990 Education Reform Act’ (Paper Presented at the AARE Conference, Sydney, December 4-7, 
2000) 7, 9. 
 286  
 
educate their children according to the individual needs and abilities of those children’ 
[emphasis added]; and the Education Act 1994 (Tas) s 23(1)(a) states that a principal’s 
functions include ensuring that the curriculum, teaching practice, assessment and reporting 
procedures at the school are consistent with ‘any instructions issued by the Secretary.’ 
Therefore the express intention of the education legislation of four of the States and 
Territories is to provide students with at least an adequate education. Finding a duty of care 
here is not inconsistent with the ‘terms, scope and purpose’ of the Education legislation.1589  
Students generally who have not received the best educational outcome, or a high (or 
highest) quality education
1590
may argue that their respective States have not complied with 
the intent of the legislation. Indeed it may be seen as promoting their objectives. 
 
7.9.2 Encroaching upon other causes of action 
 
Hayne observed that the law has become so ‘mesmerised’ with the action in negligence that 
actions which should properly be founded in another tort are ‘wrongly forced into the 
negligence mould’.1591 This limb of the coherence policy concern stipulates that a duty of 
care will not be recognised where other more appropriate proceedings are available.
1592
 The 
‘imperial march of negligence’1593should not be permitted to trample on other causes of 
action. 
 
Gleeson CJ in Tame v NSW 1594noted that as in Sullivan v Moody1595 there was ‘the same 
intersection with the law of defamation and the same need to preserve legal coherence’. 
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 Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540, 596-597. 
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 Or in South Australia that they have not received tuition at the hands of efficient or competent 
teachers; in Western Australia that their educational needs have not been met; in the Northern 
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 Hayne (2002) 99, 101. 
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 See chapter 8 below. 
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 Astley v Austrust Ltd (1999) 197 CLR 1, 23 per Gleeson CJ, McHugh, Gummow and Hayne JJ; 
the expression is generally attributed to Hayne J. 
1594
 (2002) 211 CLR 317, 328. Tame’s injury was suffered after a positive blood alcohol reading was 
mistakenly recorded by the police officer. Tame later suffered psychotic depression. Gleeson CJ said 
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 (2001) 207 CLR 562. 
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Earlier, Gummow J in Hill v Van Erp1596 had referred to the need for ‘one coherent system of 
law’. In State of New South Wales v Paige (‘Paige’)1597 a school principal notified the NSW 
Education Department about two of four allegations of sexual abuse made against one of his 
teachers. The principal, Paige, was charged under the Teaching Services Act 1980 (NSW) for 
negligent discharge of his duties for failing to report the other two allegations. He tendered 
his resignation and subsequently received a letter from the Department recommending he be 
allowed to tender his resignation. This recommendation occurred without having given Paige 
an opportunity to put his case before the investigation. He withdrew his resignation but the 
Director General of Education purported to accept it. Paige sued successfully in negligence 
claiming depression and anxiety, and also in contract. On appeal the Court overturned the 
decision in negligence. Spigelman CJ stated: 
Similarly, in the present case the application of the law of negligence to the current 
relationship would intersect with two other areas of the law: judicial review of 
administrative action and the law of contract, as modified by statute, with respect to 
wrongful dismissal under a contract of employment.
1598
 
 
A legal coherence argument could equally apply to prefer procedures for judicial review or 
misconduct as a suitable remedy for a teacher’s failure to educate.1599 Where the negligent 
acts or omissions of a teacher or school authority leave a student deprived of an adequate 
education, judicial review or disciplinary proceedings against the teacher exist as established 
procedures. It might be argued, as in Paige, that the intersection of a negligence action with 
judicial review of administrative action would disturb the coherence of the law.  
 
On the other hand, where the harm caused by teachers and school authorities is physical, the 
administrative and disciplinary procedures do not provide an injured student with a 
satisfactory remedy to compensate his or her injuries.
1600
 Similarly, a student harmed by the 
failure to provide an adequate education would require compensation for the wrong. 
 
 Lord Clyde in Phelps stated: 
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[E]ven if there are alternative procedures by which some form of redress might be 
obtained, such as resort to judicial review, or to an ombudsman, or the adoption of 
such statutory procedures as are open to parents, which might achieve some 
correction of the situation for the future, it may only be through a claim for damages 
at common law that compensation for the damage done to the child may be secured 
for the past as well as the future.
1601
 
 
In Paige the plaintiff’s undisturbed action for breach of his employment contract provided 
some personal redress. The decision did not concern a vulnerable student subject to the 
control of an educational institution. 
 
Although the Phelps decision must be read in the context of the Human Rights Act 1998 
(UK) (‘the Act’), it has been submitted here that Australia’s international obligations compel 
the implementation of the right to adequate education. The reasoning in Phelps as to the 
status of alternative remedies is applicable in this context, and may be preferred by an 
Australian court in order to provide a student with compensation. 
 
Coherence arguments have not been successful in human rights decisions in the United 
Kingdom generally. In Z v United Kingdom1602 it was accepted that the available remedies 
were insufficient alone or cumulatively to satisfy the provisions of the European Convention.  
The Act requires Parliaments to enact legislation which is consistent with human rights 
obligations.
1603
 This supervising function elevates human rights to a superior status and 
expressly ‘subverts many other principles of law’.1604  
 
The requirement in the Victorian Charter of Rights1605 allowing for Parliament to override 
the Charter is seen as allowing more leeway to avoid human rights obligations than does the 
United Kingdom Act.
1606
 However, section 31(4) of the Charter states that ‘[I]t is the 
intention of Parliament that an override declaration will only be made in exceptional 
circumstances’, and s 31(3) provides that the member of Parliament introducing a Bill 
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 See section 4.4.2. 
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 George Williams, ‘Critique and Comment: The Victorian Charter of Rights and Responsibilities: 
Origins and Scope’ (2006) 30 (3) Melbourne University Law Review 880, 899. 
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containing an override declaration must make a statement to Parliament ‘explaining the 
exceptional circumstances that justify the inclusion of the override declaration.’ Williams 
notes that this requirement ‘requires a level of transparency and compelling political 
justification that sets a major hurdle to using the override.’1607 He points to the experience of 
the Canadian Charter of Rights and Freedoms, where Canadian Parliaments have been 
extremely reluctant to use the override provision.  Hence in the States and Territories where 
a human rights statute has been enacted,
1608
 the express recognition of a duty to provide an 
adequate education
1609
 may serve to withstand coherence arguments. In States and Territories 
without the enactment of human rights legislation or express recognition of the right to 
education this defence against coherence arguments may not be available.  However, as 
stated above, Australia having ratified the international instruments providing for the right to 
an adequate education implies recognition of a duty in all States and Territories. This 
recognition may also withstand coherence arguments. 
 
Stapleton observes that generally it is likely that any set of facts may trigger claims in more 
than one tort. Should the court reject the possibility of concurrent liability, she argues, then it 
would ‘disturb the rich pattern of common law response’ and set the ‘impossible task of 
ranking all causes of action and justifying the ranking.’1610 Be that as it may, alternative 
actions to educational negligence will be examined below in Chapter 8 in order to allay the 
encroachment policy concern. It will be demonstrated that the novel negligence action is able 
to co-exist peacefully with other causes of action. 
 
 7.10 Conclusion 
 
This chapter examined the main policy arguments used, or likely to be used by the courts to 
support or deny relief in educational negligence. It established that policy arguments 
generally reflect changes in society and that therefore the community’s expectations of 
teaching may now require the accountability of liability in negligence shared by other 
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professions. The wrong of educational negligence must be remedied. The argument that the 
courts are not the appropriate forum to examine educational policy decisions is met on 
balance by finding that the judicial process is not an illegitimate intrusion into this area, that 
litigation fills the gaps left by the legislature, and that judgments featuring the informed 
views of the relevant community do not subvert the legislature. Floodgates arguments 
comprising both the doctrine of indeterminate liability and the fear of a flood of claims do 
not preclude relief in educational negligence. Flood of claims arguments cannot justify a 
blanket denial of duty in that this would lead to the protection of the negligent. 
Indeterminacy arguments are met with the argument that in educational negligence there is 
no ripple effect and claims will be limited, as they are in psychiatric injury, to those who 
suffer identifiable reactions.  
 
Public policy arguments such as those used to deny relief against police negligence do not 
translate to protection of the teaching profession. Unlike policing, teaching is practised in a 
limited context and for the benefit of children. Coherence arguments of consistency and 
encroachment upon other causes of action were examined. The action of educational 
negligence was found to be consistent with the aims of the Education Acts. The 
encroachment policy argument will be revisited in Chapter 8 where alternative causes are 
assessed. In each of the main policy objections the impact of human rights developments has 
been to weaken their effect.  
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Chapter 8  Other Causes of Action 
 
8.1  Introduction 
 
Chapters 4 and 5 examined Australia’s laws and government policies to discover whether 
these measures have met its obligations to ensure a right to adequate education. They 
concluded that in many areas the 4As of adequacy have not been met. Disabled students may 
use the discrimination legislation to challenge education which is unavailable, inaccessible 
and which fails to be adaptable to the needs of the disabled students (in the sense of equality 
of opportunity). To this extent, three of the 4As of the right to an adequate education are 
being addressed to some extent for the benefit of disabled students. However, the 4As should 
be available in full, not only to disabled students but to all students. 
 
All students in Australia are able to enforce their right to be physically safe at school and on 
school excursions. This safety feature of the acceptability component of the right to 
education has generated legal action.
1611
 Students are also able to enforce their right to be 
safe from the mental and physical damage caused by bullying, with several decisions having 
occurred in recent years.
1612
 However, there are no reported cases testing the ability of 
disabled or non-disabled students to bring a private action to obtain compensation for the 
injury suffered as a result of inadequate teaching.  
 
Policy considerations relating to an action in educational negligence were analysed in 
chapter 7. One policy objection raised by Australian courts concerns the coherence issue of 
the encroachment of the action of negligence on existing causes of action. Accordingly, 
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alternative measures must be considered and assessed with a view to determining whether 
they already provide a sufficient means of reparation for a failure to provide an adequate 
education. 
 
8.2   Breach of statutory duty 
 
The action for breach of statutory duty has been used by claimants in both the United States 
and the United Kingdom to attempt to seek redress for educational negligence.
1613
 In 
Australia it has been suggested that the action for breach of duty has ‘almost no life in this 
country beyond its original context of workplace injuries.’1614 The expansion of negligence 
has largely subsumed the action as it has also absorbed the special rules of occupier’s 
liability and the Rylands v Fletcher action.1615  However the action for breach of statutory 
duty still exists as an independent cause of action in Australia and is worth exploring as a 
vehicle for promoting the obligation to provide an adequate education.  
 
In Sovar v Henry Lane Pty Ltd1616 Kitto J stated: 
[A]t the outset of every inquiry in this field it is important, in my opinion, to 
recognise … that the question whether a contravention of a statutory requirement of 
the kind in question here is actionable at the suit of a person injured thereby is one of 
statutory interpretation.  
 
In a frequently cited formulation, his Honour held the existence of a cause of action in 
breach of statutory duty was to be gathered from a balance of considerations:  
 
… the nature, scope and terms of the statute, including the nature of the evil against 
which it is directed, the nature of the conduct prescribed, the pre-existing state of the 
law, and, generally, the whole range of circumstances relevant upon a question of 
statutory interpretation.
1617
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Board of Education 49 N Y 2d 121, 127, 400 N E 2d 317, 320, 424 N Y S 2d 376, 379-380 per Jasen 
J. 
1614
 Mark Aronson, ‘Government Liability in Negligence’ (2008) 32 (1) Melbourne University Law 
Review 44, 76. 
1615
 Neil Foster, ‘Breach of statutory duty and risk management in occupational health and safety law: 
New wine in old wineskins?’ (2006) 14 Tort Law Review 79, 79. 
1616
 (1967) 116 CLR 397, 405. 
1617
 Ibid. 
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8.2.1   Elements of the action 
 
There is a presumption that a legislative command carries a sanction; this is contained in the 
maxim ubi jus ibi remedium (where there is a right there is a remedy).1618 Hence in Thornton 
v Kirklees Metropolitan Borough Council (‘Thornton’)1619 where the Housing (Homeless 
Persons) Act 1977 (UK) required local authorities to ensure accommodation for the 
homeless, Roskill LJ stated that if a statute which imposed a duty on a public authority for 
the benefit of specified category of persons prescribed no special remedy for breach of duty, 
a civil action for damages was assumed to lie.
1620
 This is also the case when a remedy is 
provided but is held to be inadequate. In Reffell v Surrey County Council1621 the United 
Kingdom Education Act 1944 was relied on by an injured student suing the local education 
authority for breach of statutory duty and negligence after she collided with a glass door in 
the school. The relevant s 10(2) stated that ‘it shall be the duty of a local education authority 
to secure that the premises of every school maintained by them conform to the standards 
prescribed.’ The relevant standard was stated in Regulation 51: ‘the properties of the 
materials shall be such that the health and safety of the occupants  . . . shall be reasonably 
assured.’  Veale J held that the authority was liable to the plaintiff under the statute and 
regulation since: 
1.  the Act provided no penalty for breach of regulation 51; 
2. the action was brought in respect of the kind of harm which the Act was intended to 
prevent; 
3. a pupil was one of the class which the Act desired to protect; and  
4. the special remedy of mandamus, provided to the Minister under section 99 of the 
Act for failure by a local education authority to discharge the duty imposed upon 
them, was inadequate for the protection of the injured pupil.
1622
 
Construing a statute, as Dixon J noted in O’Connor v SP Bray Ltd1623 will rarely yield a 
necessary implication positively giving a civil remedy. Rather, his Honour continued, a 
private right has been ascribed to the legislature as a result of very general considerations 
                                                     
 
1618
 See section 4.7 above. 
1619
 [1979] QB 626. 
1620
 [1979] QB 626, 643. 
1621
 [1964] 1 WLR 368. 
1622
 Ibid 362-363. 
1623
 (1937) 56 CLR 464, 477-478. 
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beyond the meaning of the instrument or any definite rule of construction.
1624
 However, in a 
more recent era of legislative drafting than that which existed at the time of Dixon J’s 1937 
judgment, it is argued that if Parliament had intended to create such a right, it could have 
created it expressly.
1625
 
 
The potential plaintiffs in actions for breach of the duties in a statute must be within the class 
of persons intended to benefit from it. As Maugham LJ said in Monk v Warbey 1626the action 
for breach of statutory duty:  
 
must be brought by a person pointed out on a fair construction of the Act as being 
one whom the Legislature desired to protect. 
 
The damage suffered must fall within the intended scope of the statute:
1627
 the ‘evil’ or 
mischief against which a statute is directed.  For example the type of mischief dealt with by 
the statute considered in Gorris v Scott1628 was protecting cattle from disease; hence, when 
they were washed overboard at sea because they were not penned in accordance with the 
Contagious Diseases (Animals) Act 1869 (UK), the action for breach of that Act failed. In 
addition to the requirement that the kind of injury or damage should be as prevented by the 
legislation, there is authority to suggest that the damage suffered by the plaintiff must be a 
kind for which the law awards damages. In Pickering v Liverpool Daily Post and Echo 
Newspapers plc1629publication of a mental health patient’s application to the mental health 
tribunal in breach of a the Mental Health Tribunal Rules 1983 (UK) did not give the patient, 
a convicted violent criminal, a cause of action for breach of statutory duty. The court held 
that breach of the Rules would not cause members of the class for whose protection the 
prohibition was imposed personal injury, property damage or economic loss.
1630
 Although 
the publication of unauthorised information about the proceedings was acknowledged to be 
                                                     
 
1624
 Ibid; See also Sovar v Henry Lane Pty Ltd (1967) 116 CLR 397 above. 
1625
 Keith M Stanton, ‘New forms of the tort of breach of statutory duty’ (2004) 120 Law Quarterly 
Review 324, 325. 
1626
 [1935] 1 KB 75, 85. 
1627
 Neil Foster,’ The Tort of Breach of Statutory Duty’ in Carolyn Sappideen and Prue Vines (eds), 
Fleming’s The Law of Torts 10th edn (2011) 423. 
1628
 (1874) LR 9 Ex 125, 131 per Pollock CB. 
1629
 Pickering v Liverpool Daily Post and Echo Newspapers plc [1991] 2 AC 370. 
1630
 Ibid 420, per Lord Bridge. 
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adverse to the patient's interest, it was held to be incapable of causing him loss or injury of a 
kind for which the law awarded damages.
1631
 
   
8.2.2 Evaluation of the action  
 
(a) A statutory duty to provide an adequate education? 
 
In Donohue v Copiague Union Free School District the appellate division of the New York 
Supreme Court observed that: 
 
[Statutes] which are not intended to protect against injury, but rather designed to 
confer benefits upon the general public, do not give rise to cause of action by an 
individual to recover damages for their breach.
1632
 
 
Similarly, United Kingdom authorities have established two main factors which tend to 
militate against education statutes being found to intend conferring on potential government 
school student plaintiffs a cause of action for breach of statutory duty. First, if the statutes 
appear to impose general administrative or regulatory duties upon a public authority for the 
benefit of the public at large the court may not find in favour of the action. In R v Deputy 
Governor of Parkhurst Prison; Ex parte Hague 1633 the United Kingdom Prison Rules 1963 
were held to be regulatory in character and not intended to confer private law rights on 
prisoners in the event of their breach. More recently in Morrison Sports Ltd v Scottish Power 
1634
 Lord Rodger on behalf of the United Kingdom Supreme Court observed that it was 
difficult to identify any limited class of the public for whose protection the Electricity Supply 
Regulations 1988 were enacted.1635 The Court cited Weir v East of Scotland Water 
Authority1636 where Lord McCluskey considered that although the water authority was under 
a statutory duty to supply wholesome water it was not a duty that was owed to a defined 
limited class of the public.
1637
 
Even if school authorities can be distinguished from a prisons, electricity suppliers and water 
authorities as applying to a more limited class, for example, compulsory school aged 
                                                     
 
1631
 Ibid. 
1632
 407 N Y S 2d 874 875 (NY 1978). 
1633
 [1992] 1 AC 58. 
1634
 [2010] UKSC 37. 
1635
 Ibid [39]-[40]. 
1636
 [2001] SLT 1205. 
1637
 Ibid 1210 [10]. 
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children, the case of  X (minors) v Bedfordshire1638 nevertheless poses a considerable 
obstacle to finding a statutory duty in Education Acts. The House of Lords decision 
foreshadowed the possibility of a common law action in educational negligence, however, it 
also curtailed an action in breach of statutory duty in both its child welfare and education 
decisions. The Court considered sections of the United Kingdom Education Act 1944 and the 
Education Act 1981 which dealt with special needs children. The earlier Act referred 
children with special needs to special schools; the later Act provided more detailed 
provisions for including these children within the state schools. Lord Browne-Wilkinson 
observed: 
…your Lordships were not referred to any case where it had been held that statutory 
provisions establishing a regulatory system or a scheme of social welfare for the 
benefit of the public at large had been held to give rise to a private right of action for 
damages for breach of statutory duty… The cases where a private right of action for 
breach of statutory duty have been held to arise are all cases in which the statutory 
duty has been very limited and specific as opposed to general administrative 
functions imposed on public bodies and involving the exercise of administrative 
discretions.
1639
 
 
His Lordship referred to s 8(2)(c) of the 1944 Act which set out the authority’s duty to ‘have 
regard’ to the need for securing special needs treatment and found that ‘plainly such a duty 
cannot produce a private right of action for damages.’1640 Under s 34(4) the obligation to 
provide special treatment to the child only arose if the authority decided that the child 
required such treatment. His Lordship held that there could be no statutory claim for 
damages for breach of duty which left ‘so much to be decided by the authority’.1641 In 
addition, sections of the 1944 Act contained machinery whereby the Minister could enforce 
any duties imposed by the Act on the education authority.  These provisions indicated to his 
Lordship that Parliament did not intend to confer a private right of action. The 1981 Act, in 
involving the parents at each stage of the decision making process and giving them rights of 
appeal against the authority's decisions, caused his Lordship to remark: 
 
                                                     
 
1638
 [1995] 2 AC 633; See section 3.3 above. 
1639
 Lord Browne-Wilkinson [1995] 2 AC 633, 731. 
1640
 [1995] 2 AC 633, 763.  
1641
 Ibid; cf Slivak v Lurgi (Australia) Pty Ltd (2001) 205 CLR 304, [87] per Callinan J: under the 
legislation  a designer was to ensure that the safety of erectors was protected ‘so far as is reasonably 
practicable’ which imported evaluation by the designer of the extent to which erectors might depart 
from procedures, ‘the statutory duty is still not an absolute one’. 
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I have never previously come across a statutory procedure which provided for such 
close involvement of those who would be affected by a decision in the making of that 
decision or which conferred more generous rights of appeal.  To suggest that Parliament 
intended, in addition, to confer a right to sue for damages is impossible.
1642
 
 
In Phelps v Hillingdon LBC1643 Lord Slynn cited R v Deputy Governor of Parkhurst Prison, 
Ex parte Hague1644 in asking whether the legislature intended that private law rights of action 
should be conferred upon individuals in respect of breaches of the relevant statutory 
provision and continued: 
 
In the present case, although the duties were intended to benefit a particular group, 
mainly children with special educational needs, the Act is essentially providing a 
general structure for all local education authorities in respect of all children who fall 
within its provision.  The general nature of the duties imposed on local authorities in 
the context of a national system of education and the remedies available by way of 
appeal and judicial review indicate that Parliament did not intend to create a 
statutory remedy by way of damages.  Much of the Act is concerned with conferring 
discretionary powers or administrative duties in an area of social welfare where 
normally damages have not been awarded when there has been a failure to perform a 
statutory duty… 
Taking all these factors into account, it does not seem to me that it can be said that 
Parliament intended that there should be a remedy by way of damages for breach of 
statutory duty in respect of the matters complained of here.
1645
 
 
It must be noted that the plaintiffs in X (minors) v Bedfordshire relied successfully on other 
grounds;
1646
 hence, denying them a remedy under breach of statutory duty did not dispose of 
the matter. Similarly in Phelps v Hillingdon LBC 
1647
 although seen as an authority for the 
rule that there is no action in breach of statutory duty based on breach of the Education Acts 
1944 or 1981 (UK),
1648
 the plaintiffs succeeded in arguing a duty of care in negligence owed 
by educational psychologists and teachers.
1649
 
 
The second factor which militates against education statutes being found to confer a cause of 
                                                     
 
1642
 [1995] 2 AC 633, 763. 
1643
 [2001] 2 AC 619. 
1644
 [1992] 1 AC 58, 170. 
1645
 [2001] 2 AC 619, 652. 
1646
 See section 3.3 above. 
1647
 [2001] 2 AC 619. 
1648
 Richard Buckley, ‘Breach of Duty’ in Michael A Jones and Anthony M Dugdale eds, Clerk and 
Lindsell on Torts (2010) 589, 590 [9-36], [9-38]. 
1649
 See section 3.3.1 above. 
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action for breach of statutory duty relates to consistency of legislative aims. The intention of 
the legislature needs to be consistent, according to the United Kingdom Supreme Court in 
Morrison Sports Ltd v Scottish Power.1650 There it was held that ‘mixed aims’ of the 
governing Regulations weakened an argument that the legislature intended to create a private 
right of action.
1651
  
 
In Australia the Education Acts of the Australian States and Territories impose duties on 
teachers and school authorities for the benefit of school aged children. For example s 5(1) of 
Queensland’s Education (General Provisions) Act 2006 (‘the Act’) includes as some of the 
Act’s objects: 
(a) to make available to each Queensland child or young 
person a high-quality education that will— 
 
(i) help maximise his or her educational potential; and 
(ii) enable him or her to become an effective and 
informed member of the community 
 
The modifying phrases ‘make available’ and ‘help maximise…’ may suggest that the high 
quality education is offered only in addition to the child or young person’s other resources 
for fulfilling his or her educational potential. However subsection 5(2) states that the objects 
are to be achieved by inter alia facilitating the operation of State educational institutions as 
‘safe and supportive learning environments’; and ‘ensuring education programs are 
responsive to the individual needs of children and young people’. These phrases appear to 
include aspects of the acceptability and accessibility components of the right to education. 
‘Safety’ imports both physical safety and safety from the mental impact of bullying.1652  
Targeting the individual needs of children and providing supportive learning are strategies 
required for the adequate education of students with varying needs and abilities.
1653
 
 
‘Guiding principles’ in s 7 of the Act intended to guide the achievement of the Act’s objects 
include that: 
(b) education should be provided to a child or young person 
in a way that— 
                                                     
 
1650
 [2010] UKSC 37. 
1651
 Ibid [41]. 
1652
 See section 5.4.4 above. 
1653
 See section 5.5 above. 
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(i) provides positive learning experiences; and 
(ii) promotes a safe and supportive learning 
environment; and 
(iii) recognises his or her educational needs [emphasis added] 
 
The word ‘should’ used in relation to the guiding principles may create positive duties. 
Safety is demonstrably absent where a child is bullied at school. Similarly a student with 
special learning needs is denied a supportive learning environment and the recognition of his 
or her educational needs, in the absence of remedial assistance. It may be more difficult for a 
student to demonstrate that the school denied him or her ‘positive learning experiences’. 
Some children will dislike school and formal learning environments for reasons external to 
the educational environment.  
Section 12 of the Act states: 
(1) For each student attending a State instructional institution there must be provided an 
educational program approved by the Minister that 
(a) has regard to 
    (i) the age, ability, aptitude and development of the student; and… 
(c) takes account, and promotes continuity of the student’s learning experiences;1654 
 
The use of the word ‘must’ in this section creates clear duties to provide students with 
acceptable and accessible educational programs according to their age and ability. It may 
also import the requirement to make educational programs available to students even if they 
are absent from school due to suspension. ‘Provision’ should not cease if the student is 
forced to be absent.
1655
 
 
The Principal of each school is required to develop a behaviour plan under s 277 of the Act 
which must, under s 277(3)(b) ‘promote an effective teaching and learning environment at 
the school that allows positive aspirations, relationships and values to develop’. Although it 
is difficult to enforce the promotion of these stated ideals, it is argued that a school with poor 
behaviour strategies is failing to promote an adequate education.
1656
   
 
                                                     
 
1654
 See also Education Act 2004 (ACT) s 7; Education Act 1990 (NSW) s 4; Education Act  (NT) s 6; 
Education Act 1972 (SA) s 75); Education and Training Reform Act 2006 (Vic) s 1.2.1; School 
Education Act 1999 (WA) s 3; Tasmania’s Education Act 1994 does not have this provision. 
1655
 See section 5.3.4 above. 
1656
 See section 5.4.5 above and section 9.3.5 below. 
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There are no sanctions stated in the Act for failure to provide educational programs.
1657
 
Because the Act sets out duties and arguably rights relating to the provision of education,
1658
 
Roskill LJs assumption in Thornton may apply. In addition, the Education Acts of the 
Australian States and Territories may be found to have distinguishing legislative intentions 
from the United Kingdom Acts. Unlike its English counterparts, the Education (General 
Provisions) Act 2006 (Qld), for example, has limited appeals procedures and less inclusive 
parental involvement.
1659
  
 
The ‘fundamental question’ to be asked is whether the legislature intended to confer on a 
potential plaintiff deprived of an adequate education a cause of action for breach of statutory 
duty.
1660
  In Byrne v Australian Airlines Ltd (‘Byrne’)1661 Brennan CJ, Dawson and Toohey 
JJ  held, having regard to the ‘public aims of the legislation, its scope and purposes’ that the 
provision in issue did not ‘disclose any intention to benefit or protect’ any  class of persons 
by conferring on them a right of action at common law…’.1662 In Stuart v Kirkland-
Veenstra1663 nothing in s 10 of the Mental Health Act 1986 was found to have created a duty 
of care on the part of a police officer to detain the plaintiff’s deceased husband and arrange 
for him to be examined by a medical practitioner. By contrast it may be argued that the 
Education Acts of the States and Territories, in the absence of immunity provisions, do 
create an obligation on teachers and school authorities to observe the aims of the legislation.  
 
The ‘evils’ against which the Education Acts are directed include inadequate teaching. In 
other words the damage suffered falls within the intended scope of the statute.
1664
 For 
                                                     
 
1657
 Parents may appeal against decisions of the school authorities regarding programs for special 
needs students: Education (General Provisions) Act 2006 (Qld) ss 182-183. 
1658
 See section 4.7 above. 
1659
 Section 5(2) states: The objects are to be achieved mainly by  
(a) placing responsibilities on parents and the State in relation to the education of children and young 
people; 
…  
(d) encouraging a parent's involvement in his or her child's education; and  
(e) encouraging parental and community involvement in the operation of State educational institutions 
by enabling:  
(i) the establishment of school councils for State schools; and  
(ii) the formation of parents and citizens associations for State instructional institutions. 
1660
 Applying R v Deputy Governor of Parkhurst Prison; Ex parte Hague [1992] 1 AC 58, 159. 
1661
 (1995) 185 CLR 410. 
1662
 Ibid [18] In this case the Conciliation and Arbitration Act 1904 (Cth) and pursuant to it the 
Transport Workers (Airlines) Award 198.8. 
1663
 (2009) 237 CLR 215, 238. 
1664
 Neil Foster,’ The Tort of Breach of Statutory Duty’ in Carolyn Sappideen and Prue Vines (eds), 
Fleming’s The Law of Torts 10th edn (2011) 423. 
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example, s 4 of the New South Wales Education Act 1990 states the objective that it is the 
‘duty of the State to ensure that every child receives an education of the highest quality.’1665 
Where a child is denied at least an adequate education, this is directly tied to the type of 
mischief the Act may be seen to prevent.   
 
On the other hand, in the absence of any express provisions the correct construction may be 
that the Education Acts were not intended to confer an actionable right.
1666
 In Byrne 1667 the 
High Court cited Sovar v Henry Lane Pty Ltd1668 and stated:  
 
A cause of action for damages for breach of statutory duty arises where a statute 
which imposes an obligation for the protection or benefit of a particular class of 
persons is, upon its proper construction, intended to provide a ground of civil 
liability when the breach of the obligation causes injury or damage of a kind against 
which the statute was designed to afford protection.  
 
It is submitted that the proper construction of the Education Acts does not provide a ground 
of civil liability for inadequate education. Ostensibly the kind of injury or damage an 
Education Act is designed to protect against includes inadequate education. The obligations 
under the legislation are in place to provide adequate education for compulsory school aged 
children. Without these provisions regulating the school system, children will suffer the 
damage to the standard of education that an unregulated environment will produce. 
However, currently, although an undiagnosed and untreated learning disorder is now treated 
by the courts as a form of personal injury,
1669
 general claims of impaired intellectual 
development are not recognised.
1670
 Thus the statutes were not designed to afford protection 
for a recognised injury. In addition, if it is considered an essential element - that the injury 
                                                     
 
1665
 See also Education Act 2004 (ACT) s 7; Education Act  (NT) s 6; Education (General Provisions) 
Act 2006 (Qld) s12; Education Act 1972 (SA s 75); Education and Training Reform Act 2006 (Vic) 
1.2.1; School Education Act 1999 (WA) s 3. 
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 Francis Bennion, ‘Codifying the Tort of Breach of Statutory Duty’ (1996) 17 Statute Law Review 
192, 193. 
1667
 (1995) 185 CLR 410, [16] per Brennan CJ, Dawson and Toohey JJ. 
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 (1967) 116 CLR 397, 404-405. 
1669
 Adams (FC) v Bracknell Forest Borough Council [2004] UKHL 29 [20]: Lord Hoffmann 
considered a failure to improve a dyslexic student’s inability to read and write to be a negligent failure 
to treat a physical injury originally proceeding from other causes. See section 6.4.4 (d) above. 
1670
 It being the essence of this thesis that they should be. 
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must be of a kind for which the law awards damages
1671
 – this would currently exclude an 
action for breach of statutory duty. 
The potential plaintiffs in actions for breach of the duties in the Education Acts may be 
argued to be within the class of persons intended to benefit from the duties.
1672
 Education 
Acts operate for the benefit of ‘each student attending a State instructional institution’.1673 
However, whether school children are of a ‘limited’ or’ particular’ class is arguable. The 
abused children and those with learning difficulties considered in X (minors) v Bedfordshire 
were a more limited class than school aged children generally, and yet the House of Lords 
expressly excluded an action for breach of statutory duty.
1674
 
 
The civil liability Acts of the States and Territories have narrowed the scope of the action by 
providing that an action for breach of statutory duty cannot be brought against a public 
authority for failure to carry out a function unless the failure to act is so gross that it was one 
no reasonable authority could possibly engage in.
1675
 The narrowed scope of the action thus 
applies to Government school authorities. 
 
Finally, the Education Acts reflect the two main factors outlined above which militate 
against education statutes being found to intend conferring on potential plaintiffs a cause of 
action. First, the objects provisions of the Acts do not impose definable duties on educators 
since the duties of educators are discretionary; the Acts provide only a general structure for 
educational authorities rather than a statutory remedy for discontented students.
1676
 The 
legislation provides a ‘system of education and the remedies available by way of appeal and 
                                                     
 
1671
 Pickering v Liverpool Daily Post and Echo Newspapers plc [1991] 2 AC 370, 420, per Lord 
Bridge. 
1672
 Monk v Warbey [1935] 1 KB 75, 85. 
1673
 See eg s 12 of the Education (General Provisions) Act 2006 (Qld) above. 
1674
 [1995] 2 AC 633, 747; See Richard Buckley, ‘Breach of Duty’ in Michael A Jones and Anthony 
M Dugdale (eds), (2010) Clerk and Lindsell on Torts, 587 [9-33]….; However, see Des Butler, Ben 
Mathews, Ann Farrell and Kerryann Walsh, ‘Teachers’ duties to report suspected child abuse and 
tortious liability’ (2009) 17(1) Torts Law Journal 1, 6  discussed below, where it was argued that the 
limited class of children who are owed a mandatory duty by teachers to report suspected abuse is 
distinguishable from the classes of children owed public law duties in X (minors) v Bedfordshire. 
1675Neil Foster,’ The Tort of Breach of Statutory Duty’ in Carolyn Sappideen and Prue Vines (eds) 
Fleming’s The Law of Torts 10th edn (2011) 426; See eg s 36(2) Civil Liability Act 2003 (Qld). 
1676
 Ian Ramsay, ‘Educational negligence and the legalisation of education’ (1988) 11 University of 
New South Wales Law Journal 184, 200; Jennifer Aw-Yong, ‘Future Educational Negligence in 
Australia for Vulnerable Students’ (Paper presented at the ANZELA Conference The Teaching 
Profession: Over Regulated? Sydney, 30 September 2010) 6, 12. 
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judicial review [which] indicate that Parliament did not intend to create a statutory remedy 
by way of damages.’1677  
Secondly, the legislation has ‘mixed aims’.1678 For example s 5(2) of the Queensland 
Education (General Provisions) Act 2006 extends the aims of the Act to cover the 
responsibilities of parents for their child’s education, the involvement of the community, and 
the formation of school councils and parents and citizens associations. 
 
On balance therefore, it is unlikely that Australian courts would find an action for breach of 
statutory duty to provide an adequate education based on the Education Acts. 
 
(b) A statutory duty to report inadequate education as neglect or harm? 
 
The State and Territory child protection Acts provide for mandatory reporting duties by 
various people
1679
 in offices and departments which deal with children. Teachers, principals 
and school staff are variously included in the legislation but teachers are included in all State 
and Territory provisions. The State and Territory legislation varies in requiring who must 
report, to whom, when, and for what kind of abuse, neglect or harm.
1680
  Some provisions are 
confined to the reporting of suspected sexual abuse,
1681
 and provisions in Victoria and the 
ACT do not include psychological abuse or neglect.
1682
 
 
The NSW provision requires mandated persons to report if they have reasonable grounds to 
suspect a child is at risk of significant harm.
1683
 ‘Significant harm’ is given a wide definition, 
including that current concerns exist for the well-being of the child because of the presence, 
to a significant extent, of the circumstances inter alia that their basic psychological needs are 
at risk of not being met,
1684
 or that the caregivers are unable or unwilling to arrange for the 
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 Phelps v Hillingdon LBC [2001] 2 AC 619, 652 per Lord Slynn. 
1678
 Morrison Sports Ltd v Scottish Power [2010] UKSC 37 [41]. 
1679
 The Children and Young People Act 2008 (ACT) s 356(1) refers to ‘mandated reporters’. 
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 See Butler et al (2009) who argue that damages may be awarded on the basis of causes of action 
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 Education (General Provisions) Act 2006 (Qld) s 365(1); Children and Community Services Act 
2004 (WA) s 124B. 
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 Children and Young People Act 2008 (ACT) s 356 (1) (c) (i) sexual abuse or (ii) non-accidental 
physical injury’; Children, Youth and Families Act 2005 (Vic) s 162(1) and s 184: significant harm as 
a result of physical injury/ sexual abuse.  
1683
 Children and Young Persons Care and Protection Act 1998 (NSW) 27(2). 
1684
 s 23(1)(a). 
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child to receive an education.
1685
Hence, if a statutory duty is to be found supported by this 
Act,
1686
 a child in NSW may be able to secure compensation for the teacher’s failure to 
report the parents’ neglect of the child’s education. It may even be argued that a welfare 
officer
1687
 has failed in his or her duty to report the school authority’s failure to meet the 
‘basic psychological needs’ of the child, in not providing an adequate education.1688 In view 
of Lord Hoffmann’s description of the inability to read and write as a ’untreated personal 
injury’1689 a child’s untreated illiteracy may be regarded as evidence of reportable neglect. 
 
Lord Browne-Wilkinson in X (minors) v Bedfordshire 1690 in considering the claims for 
breach of statutory duty in the child welfare cases noted: 
 
My starting point is that the Acts in question are all concerned to establish an 
administrative system designed to promote the social welfare of the community. 
 
In contrast with the child welfare legislation considered in X (minors) v Bedfordshire, the 
Australian mandatory reporting provisions do not establish an administrative system; their 
purpose is the protection of a limited class of children - victims or potential victims of abuse 
or neglect; and all create a mandatory, rather than discretionary, duty on specified 
persons.
1691
 
 
However, as with the Education Acts, if it is considered an essential element of the action for 
breach of statutory duty that the injury must be of a kind for which the law awards 
damages,
1692
 this would currently exclude the injury of not providing for the child’s 
psychological/educational needs. It may also be argued that such a use of the mandatory 
reporting legislation is too remote from its purpose and the mischief it was created to 
prevent. 
                                                     
 
1685
 s 23 (1)(b1). 
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 See Butler et al; The plaintiff, if still a child at the time of initiating proceedings, would require a’ 
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8.3 The contract to educate 
 
Express terms may be found in written material produced by a school authority such as 
school fee payment documents and school board guideline literature.
1693
 The content of the 
terms may include expectations such as that parents should communicate and cooperate with 
the school bursar or principal about the payment of school fees; to accept the aims and goals 
of the school; to commit to help educate their child; and to accept the policies and 
procedures outlined in the college handbook.
1694
 The school’s promises to provide the style 
of education according to the principles of its governing body such as, for example, the 
Catholic church, may be found in the school handbook and Parish Board documents.
1695
 In 
Weir v Geelong Grammar School (‘Weir’)1696the school contracted to provide its resources to 
the child whilst she was a student, and its ‘Pastoral Policies’ promised guidance as to 
appropriate practices as to relationships, drugs, bullying, and computer usage.
1697
 
 
In the absence of an express statement concerning the quality of the teaching that students 
may expect, implied terms of providing the educational services with due care and skill may 
be found in the contract.
1698
 Just as warranties had long been implied at common law for the 
supply of other services,
1699
 contracts to provide educational services would be seen to 
import similar duties. The High Court has distinguished between a term implied by law: a 
legal incident of a particular class of contract, and a term implied from fact, where this is 
necessary to give business efficacy to the particular contract.
1700
 Examples of terms implied 
by law include ‘that a contractor will perform work in a proper and workmanlike 
                                                     
 
1693
 See Klewer v The Trustees of the Roman Catholic Church for the Diocese of Lismore [2005] 
NSWSC 773, [95]. 
1694
 Ibid [98]. 
1695
 Ibid [95]; Representations in prospectus documents are discussed in section 6.5 below. 
1696
 [2012] VCAT 1736; See also Klewer v The Trustees of the Roman Catholic Church for the 
Diocese of Lismore [2005] NSWSC 773 and Bird v Campbelltown Anglican School Council [2007] 
NSWSC 1419 [33]. 
1697
 Ibid [158]-[159]. 
1698
 Jim Jackson and Sally Varnham, Law for Educators: School and University Law in Australia 
(2007) 236-237; See Bosnich and Anor v Christ Church Grammar School [2011] VCAT 1738, [85] 
the Tribunal recognised in the context of a bullying claim, that a term may be implied as to proper 
care. 
1699
 Kenneth Sutton, Sales and Consumer Law (4
th
 edn, 1995) 271,  n169. 
1700
 Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337, 345, per Mason 
J; Con-Stan Industries of Australia v Norwich Winterthur Insurance (Australia) Ltd (1986) 160 CLR 
226, 237; citing the distinction established in Lister v Romford Ice & Cold Storage Co Ltd [1957] AC 
555, 567-578. 
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manner’,1701 and that a designer ‘will perform design work with reasonable skill and 
care’.1702 Finding a term implied by law requires the court to identify the contract as 
belonging to a definable category.
1703
 If the contract does belong to a definable category, for 
example a contract to supply educational services, and no authority exists as to whether to 
imply the term, the court must proceed by the application of principle.
1704
 
 
However, an action in breach of contract is generally only seen as relevant in the context of 
non-government schools.
1705
 The Federal Court of Australia in Introvigne1706 referred to ‘the 
contract between the parents and the school authority’ in the case of non-government 
schools. Here, the elements of contract appear to be present: offer and acceptance, intention 
to be legally bound, consent and consideration.
1707
 The school offers to educate the student 
for a fee; the offeree (normally the parent) accepts the offer and the terms of the contract are 
provided by the written and oral statements of the school’s representatives.1708 Consideration 
from the parent is not only the promise to pay fees but may also be in foregoing the 
opportunity to enrol the child in other schools.
1709
 Consideration from the school is the 
promise to provide academic and other services.
1710
 
 
As to the attendance of children at government schools, the element of consideration is 
missing. It has been argued that government funding based on the number of children 
enrolled at a state school provides parents with the power to benefit the chosen school, thus 
                                                     
 
1701
 See Riverside Motors Pty Ltd v Abrahams [1945] VLR 45; Foster v AT Brine & Sons Pty Ltd 
[1972] WAR 157. 
1702
 Voli v Inglewood Shire Council (1963) 110 CLR 74, 84 per Windeyer J. 
1703
 Hon Justice Byrne, ‘Implied Terms in Building Contracts: Inference or Imputation?’ (1994) (60) 
Australian Construction Law Newsletter 18, 23. 
1704
 Ibid: ‘In so doing, it proceeds, as it does in any uncharted area of common law, with caution, 
mindful of existing commercial practice, using existing authority as analogy and bearing in mind that 
its determination will establish a precedent for future contracts of that category,’ per Byrne J. 
1705
 Ralph Mawdsley and Joy Cumming, ‘The Origins and Development of Education law as a 
Separate Field of Law in the United States and Australia’ (2008) 13 (7) Australia and New Zealand 
Journal of Law and Education 9. 
1706
 Re Roldano Introvigne by his next friend and father Tarcisio Introvigne v the Commonwealth of 
Australia; Bunning and Madden (a firm) (1980) 48 FLR 161, 172-173; See also  Klewer v the 
Trustees of the Roman Catholic Church for the Diocese of Lismore [2005] NSWSC 773, [95]. 
1707
 Sally Varnham, Liabilitiy for Little Learning: An Examination of the Potential for 
Educator/Student Liability in the Compulsory Education Sector (Master of Laws Thesis, Victoria 
University of Wellington, 1998) 31, 151-158. 
1708
 Kevin McJessy, ‘Contract Law: The Proper Framework for Litigating Educational Liability 
Claims’ (1995) 89 (4) Northwestern University Law Review 1768, 1797; See eg Bosnich and Anor v 
Christ Church Grammar School [2011] VCAT 1738. 
1709
 McJessy (1994-1995) 1791; Varnham (1998) 154. 
1710
 McJessy (1994-1995) 1791. 
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providing consideration.
1711
 The power of enrolment numbers in the government school 
context is demonstrated in the use of a deadline audit in the first term when the number of 
enrolments are taken and staff are transferred in and out of the school.
1712
 Further, it has been 
argued that textbook levies or fees give rise directly to contractual accountability in 
accordance with the rule that consideration need not be adequate to the promise.
1713
  
 
Should the law of contract apply to the provision of educational services in both government 
and non-government schools, the right to an adequate education may be met for the benefit 
of all compulsory school aged children in Australia in the remedy for breach of terms 
requiring services to be rendered with due care and skill.  
 
However, it is unlikely that the courts in Australia would extend contractual obligations to 
public educational and welfare services. If the government were to be regarded as having 
contractual obligations in relation to its delivery of school education, then other public 
services would need to be similarly interpreted.  In Durant v Greiner 1714 Rolfe J stated: 
 
In my opinion, it is more appropriate to consider the provision by the Government of 
State schools to members of the public, at which school attendance is made 
compulsory by legislation, save for certain specified exceptions, and the provision of 
instruction which is free of charge, both historically and traditionally as a service to 
the community provided by the Government, rather than an activity which, as 
between the Government and the community, can be characterised as a business… 
 
Hence in Australia it is unlikely that a contract exists between government schools, seen as 
performing a gratuitous service to the community, and the parents of school children. 
 
Further, while the contract between a non-government school and the parents of a student 
has been acknowledged in reported decisions, privity of contract may pose an insuperable 
                                                     
 
1711
 Varnham (1998) 155-156. 
1712
 In Queensland it is known informally as the Day Eight Rule; see Queensland Government 
Department of Education and Training: Enrolment Collections 
<http://education.qld.gov.au/strategic/accountability/docs/corporate-data-collections-2010.pdf>at 9 
May 2012. 
1713
 Chappell & Co Ltd v Nestle Co Ltd [1960] AC 87. 
1714
 (1990) 21 NSWLR 119, 128, although a case concerning the Fair Trading Act 1987 (NSW); See 
section 8.5 below. 
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barrier to a claim by the child at common law. In Weir 1715 the Deputy President accepted the 
contract between the school and the student’s parents1716 but rejected the student’s personal 
claim in contract:  
 
Under the doctrine of privity of contract, she could not have succeeded in a claim 
against the School, had the School breached the contract.
1717
 
 
Although there are so-called ‘exceptions’ to privity at common law, such as agency and 
trust,
1718
 it is not unlikely that such avenues for relief would be denied to the child by 
appropriate wording of the contract.
1719
 
 
Statutory provisions in Queensland, Western Australia and the Northern Territory have  
provided for third party beneficiaries.
1720
 In the case of a contract to educate, the child 
may be identified as the third party beneficiary.
1721
 Under s 55(1) of the Property Law 
Act 1974 (Qld): 
A promisor who, for a valuable consideration moving from the promisee, promises 
to do or to refrain from doing an act or acts for the benefit of a beneficiary shall, 
upon acceptance by the beneficiary, be subject to a duty enforceable by the 
beneficiary to perform that promise.  
 
Under s 55(6) acceptance means: 
 
an assent by words or conduct communicated by or on behalf of the beneficiary to 
the promisor … in the manner (if any), and within the time, specified in the promise 
…  
 
                                                     
 
1715
 [2012] VCAT 1736; See also Klewer v The Trustees of the Roman Catholic Church for the 
Diocese of Lismore [2005] NSWSC 773 and Bird v Campbelltown Anglican School Council [2007] 
NSWSC 1419 [33]. 
1716
 [2012] VCAT [170]. 
1717
 Ibid [182]. 
1718
 Trident General Insurance Co Ltd v McNiece Bros Ltd (1988) 165 CLR 107. 
1719
 The possibility of a trust would be precluded by the ‘language of the parties’: Trident General 
Insurance Co Ltd v McNiece Bros Ltd (1988) 165 CLR 107, 121 per Mason CJ and Wilson J. Agency 
may similarly be precluded by appropriate wording of the contract. 
1720
 Property Law Act 1974 (Qld) s 55; Property Law Act 1969 (WA) s 11; Law of Property Act (NT) 
s 56. 
1721
 A third party benefit contract between A [the school authority] and B [the parents or guardians] 
for the benefit of C [the child] is a valid contract: J W Carter (2010) Carter on Contract [17-110]. 
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The Northern Territory provision, Law of Property (NT) s 56 is based on the Queensland 
provision. 
 
Accordingly, the beneficiary must accept the benefit of the promise within a reasonable time 
of the promise coming to their knowledge. In the case of a child enrolling at school this 
would seem to be at enrolment. Merely acting consistently with acceptance, in accordance 
Gaudron and Kirby JJ’s judgments in Northern Sandblasting Pty Ltd v Harris (‘Harris’),1722 
would be insufficient to constitute acceptance.
1723
 It is likely that any attempt to enforce an 
express or implied promise to provide an adequate education will only arise some time after 
a period of education, which is subsequently found to be inadequate.  Such a period of time 
is unlikely to be considered a ‘reasonable time’ for the purposes of s 55(6).   
 
In Western Australia the beneficiary need only adopt the promise before it is modified or 
cancelled by the mutual consent of the promisor and promisee.
1724
 This provision was 
considered by the High Court in Jones v Bartlett.1725 Apart from the fact that the injured 
plaintiff was an adult, in this case there was no breach of the lease condition to maintain the 
premises.
1726
 The Court held the plaintiff had no right, interest or benefit in the lease to 
which s 11 could attach. Callinan J cited the trial judge’s decision that: 
 
although it was not necessary for the appellant to be a party to the lease to enforce it, 
expressly in terms it needed to confer a benefit upon the appellant, if not by naming 
him as a third party beneficiary, at least by unmistakably identifying him as a person 
of that character, and the agreement in this case did not do so.
1727
 
 
Kirby J, whose opinion on the issue had not been supported by the majority in Harris did not 
press the argument in Jones v Bartlett.1728 Later, in Secure Parking (WA) Pty Ltd v Wilson Le 
Miere J stated:
 1729
 
                                                     
 
1722
 (1997) 188 CLR 313, 413. 
1723Re Davies, Goggins, & Baynes (unreported, QSC 604, Ryan J, 22 December 1986) not considered 
on appeal [1989] 1 Qd R 48; Robt Jones (363 Adelaide Street) Pty Ltd v First Abbott Corporation Pty 
Ltd (unreported, QSC 201,White J, 28 October 1997); cf  Northern Sandblasting Pty Ltd v Harris 
(1997) 188 CLR 313,  413.. 
1724
 Property Law Act 1969 (WA) s 11(3).  
1725
 [2000] HCA 56 
1726
 Ibid [75] per Gaudron J. 
1727
 Ibid [271].  
1728
 Peter Handford, ‘Through a Glass Door Darkly: Jones v Bartlett in the High Court’ (2001) 30 
Western Australian Law Review 75, 84; Compare this with his Honour’s consistent arguments from 
Cattanach v Melchior (2003) 215 CLR 1 to Harriton v Stephens (2006) 226 CLR 52. 
1729
 [2005] WASC 264, [140] per Le Miere J. 
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Section 11 of the Property Law Act [1969 (WA)] cannot be invoked unless the third 
party is named as a third party beneficiary.  It is not sufficient that in practical terms 
a third party may indirectly benefit from the contract or a contracting party deals 
directly with the third party. 
 
If instead the contract to educate were seen as between the non-government school and the 
parent and the child as joint promisees then privity would not be an issue. In Coulls v 
Bagot’s Executor and Trustee Company Ltd(‘Coulls’) 1730Windeyer J observed that in a 
contract made with two persons jointly, the consideration supporting the promise does not 
have to be furnished by them separately.
1731
 Barwick CJ stated that the fact that one of them 
provided no part of the consideration is irrelevant. Questions of consideration and privity, his 
Honour observed, ‘are not always kept distinct’.1732This would mean that consideration 
provided by the parent would be deemed to also be consideration moving from the child, 
who would thereby be able to enforce the contract. 
 
In Coulls, the Court by a 3:2 majority held the effect of the written document was not a 
promise to pay the wife as a joint promisee.
1733
Although in dissent, Barwick CJ, noted: 
 
[I]t is the written expression of intention that must govern the rights of the 
parties.
1734
 
 
Once again it would be unlikely that the business and legal advisors consulted by the school 
would fail to draft the agreement to preclude the child being seen as a joint promisee. 
 
Whatever the position concerning the child’s contractual status, contractual duties would still 
be owed by the non-government school to the child’s parents.  The damages claimed by the 
parents in a breach of a term as to the adequacy of the education would have to be either 
those: 
 
such as may fairly and reasonably be considered either arising naturally, ie according 
to the usual course of things, from such breach of contract itself, [‘the first limb’] or 
                                                     
 
1730
 (1967) 119 CLR 460 
1731
 Ibid 493. 
1732
 Ibid 478. 
1733
 Ibid 487 per Taylor and Owen JJ, McTiernan J concurring, Barwick CJ and Windeyer J in dissent.  
1734
 Ibid 474. 
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as may be reasonably supposed to have been in the contemplation of both parties, at 
the time they made the contract, as the probable result of the breach of it [‘the 
second limb’].1735 
 
In Weir the Deputy President noted that the school was not liable for breach of the 
acknowledged contract with the parents. Lulham D P observed in passing that the student’s 
claim for the costs and deferral of income arising from having to complete a preliminary 
degree prior to entry into a law degree would have been rejected as not having occurred in 
‘the usual course of things’.1736 In addition the mother’s claim for refund of fees and loss of 
potential earnings from a business venture were found not to occur in ‘the usual course of 
things’ and would not be recoverable.1737 The Deputy President did not discuss hypothetical 
damages which might have been otherwise available under the second limb. 
 
In Klewer v The Trustees of the Roman Catholic Church for the Diocese of Lismore1738 Hall 
J found no causal link between the school’s cancellation of the children’s enrolment for 
failure of the parents to pay fees and any damage suffered. Had there been a breach of 
contract and thus damages available, Hall J noted that the claim for the costs of obtaining 
private tuition should have been supported by evidence submitted to the court.
1739
 From this 
it may argued that where a school does breach a contract to provide educational services, the 
court may use evidence of the expenses in obtaining private tuition in awarding damages. 
 
Although a contract between the non-government school and the parents has been 
acknowledged by Australian courts, when a child is denied an adequate education in breach 
of a term promising tuition with due care and skill, it is the child’s loss.1740 Since Weir it has 
been difficult to argue that the cost of the parents obtaining private tuition for their child in 
English, for example, arises ‘naturally from the usual course of things’ after inadequate 
teaching in that subject.  Failure of a student to obtain University entrance may cause parents 
mental distress, after paying substantial fees to a school known for its large number of 
                                                     
 
1735
 Hadley v Baxendale (1854) 9 Ex 341, 354 per Alderson B. 
1736
 [2012] VCAT 1736 [190]. 
1737
 Ibid [188]. 
1738
 [2005] NSWSC 773. 
1739
 Ibid [124]; In the United States case of Paladino et al v Adelphi University,454 N Y S 2d 868, 873 
(App Div 1982) Brown J set out the very limited circumstances in which American states accept 
breach of contract actions in private school education. There damages may be awarded only where no 
educational services are provided in exchange for tuition fees, or where specified services are not 
rendered, such as a designated number of hours of instruction; See section 2.3 above. 
1740
 Unless the dicta by Kirby and Gaudron JJ in Northern Sandblasting Pty Ltd v Harris applies. 
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University entrants, but unlike the disappointment of the adult students in Buckingham and 
others v Rycotewood College,1741 it is the parents’ detriment.1742  
 
Applying the second limb of Hadley v Baxendale,1743 it is conceivable that the school and the 
parents may be reasonably found to contemplate, at the time of contracting for the child’s 
education, that the probable result of failing to provide an adequate education will be 
expenses such as extra tuition.  
 
In summary, the action of breach of contract provides an unsatisfactory means for reparation 
for a failure to meet Australia’s international obligations to implement an adequate 
education. In the case of government schools which educate the majority of Australian 
students,
1744
 there is no contract either due to the absence of consideration,
1745
 or because 
state education is provided as an exercise of government power.
1746
 In the case of private 
schools, the element of privity is likely to defeat the claim where the agreement expressly 
precludes the child as joint promisee. In addition, five jursidictions do not permit the child to 
claim as a third party beneficiary. In Queensland and the Northern Territory the student’s 
attendance at school is unlikely to constitute acceptance. If there has been acceptance then, 
as with the position in Western Australia, there are nevertheless problems with establishing 
damage under both limbs of Hadley v Baxendale. 
 
8.4 Statutory guarantees 
 
                                                     
 
1741
 Buckingham and others v Rycotewood College (re damages: Unreported, 28/2/2003, Warwick 
Crown Court, Judge Charles Harris QC, OX004341/42). 
1742
 In the context of  negligence Australian law does not recognise as compensable, transitory 
emotional upset; see Wilson v Horne (1999) Aust Tort Reports 81-504, 65,789 per Cox CJ; Chaplin v 
Hicks  [1911] 2 KB 786  is authority for awarding in a contract case damages for loss of a promised 
opportunity such as the opportunity to enter a University. However, the loss of a chance will not be 
that of the contracting parents but of the student. If the dicta of Kirby and Gaudron JJ in Northern 
Sandblasting Pty Ltd v Harris is observed, the student’s own disappointment would become the 
detriment. 
1743
 (1854) 9 Ex 341, 354 per Alderson B. 
1744
 In 2011, there were almost twice as many students attending government schools (2,315,253) as 
there were attending non-government schools (1,226,556): Australian Bureau of Statistics, Students 
(2011) <http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4221.0main+features302011> at 17 
January 2013. 
1745
 Applying Collins v Godefroy (1831) 1 B & Ad 951; 109 ER 1040: a pre-existing public duty 
imposed by law is not good consideration; See eg s12 Education (General Provisions) Act 2006 (Qld) 
s 12, 176, 177. 
1746
 See Durant v Greiner (1990) 21 NSWLR 119, 128; Des Butler and Ben Mathews, Schools and the 
Law (2007) 63. 
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The Australian Consumer Law (‘ACL’) which appears as Schedule 2 of the Competition and 
Consumer Act 2010 (Cth), and has also been incorporated as part of the laws of the States 
and Territories,
1747
 provides for a number of statutory consumer guarantees. The consumer 
guarantees are based on the same principles as implied warranties and conditions that 
previously existed under State and Territory laws and the Commonwealth Trade Practices 
Act 1974,1748 but provide a discrete cause of action. 
Section 60(1) of the ACL states: ‘If a person supplies, in trade or commerce, services to a 
consumer, there is a guarantee that the services will be rendered with due care and skill.’ 
Section 61(1) provides a guarantee that services will be fit for a particular purpose made 
known to the supplier, and s 61(2) provides a guarantee that services will achieve a result 
made known to the supplier or a person by whom any prior negotiations in relation to the 
acquisition of the services was conducted.  Each guarantee appears on the surface to apply to 
the provision of educational services. For example, educational services should be rendered 
with ‘due care and skill’.1749 The purpose a parent may make known to a school might 
include entry to University.
1750
 Similarly, a particular result made known to a school might 
be tertiary entrance.
1751
 
 
Subsection 2(1) defines ‘trade or commerce’ as within Australia or between Australia and 
other places and includes any business or professional activity (whether or not carried on for 
profit). Subparagraph 2(1)(b)(ii) defines ‘services’ as including a contract for or in relation to 
the provision of, or the use or enjoyment of facilities for, amusement, entertainment, 
recreation or instruction. 
 
                                                     
 
1747
 The ‘Application Acts’: Fair Trading (Australian Consumer Law) Act 1992 (ACT) s 7; Fair 
Trading Act 1987 (NSW) s 28; Consumer Affairs and Fair Trading Act (NT) s 27; Fair Trading Act 
1989 (Qld) s 16; Fair Trading Act 1987 (SA) s 14; Australian Consumer Law (Tasmania) Act 2010 
(Tas) s 6; Fair Trading Act 1999 (Vic) s 9; Fair Trading Act 2010 (WA) s 19. 
1748
 Commonwealth of Australia, ‘Consumer guarantees: A guide for businesses and legal 
practitioners’ (2010) 6; See, however, Jeannie Marie Paterson, ‘The New Consumer Guarantee Law 
and the Reasons for Replacing the Regime of Statutory Implied Terms in Consumer Transactions’ 
(2011) 35(1) Melbourne University Law Review 252. 
1749
 ‘Due care and skill’ is not defined in the ACL but in the context of s74 of the Trade Practices Act 
1974 (Cth) ‘due care’ meant carried out in a workmanlike manner, a standard lower than ‘best 
practice’: See Stephen Corones, ‘Consumer Guarantees and the Supply of Educational Service by 
Higher Education Providers’ (2012) 35(1) UNSW Law Journal 1, 9-10, and generally for application 
of the guarantees in the tertiary education context. 
1750
 Weir v Geelong Grammar School (Civil Claims) [2012] VCAT 1736 [23] the plaintiff alleged the 
particular purpose made known to the school was to supply a special set of education services to the 
student, suitable for a gifted student. 
1751
 However, a guarantee would be unlikely to arise to qualify a student for entry into Law at Sydney 
University: see Weir [160]. 
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Section 3(3) states: ‘A person is taken to have acquired particular services as a consumer if, 
and only if: 
                     (a)  the amount paid or payable for the services…did not exceed: 
                              (i)  $40,000; or 
                    (ii)  if a greater amount is prescribed for the purposes of  
   subsection (1)(a) that greater amount; or 
         (b)  the services were of a kind ordinarily acquired for personal, domestic or 
  household use or consumption. 
 
The agreement to provide educational services will be between a non-government school 
authority and the parents for the benefit of the student.
1752
 The question will be who the 
relevant consumer is: the parents or the child. 
 
If it is argued that the services are not for the ‘personal’ use of the contracting parent then the 
prescribed amount cap of $40,000 applies. However, in the case of Minchillo v Ford Motor 
Company of Australia (‘Minchillo’)1753 where the issues required a determination of the 
expression ‘personal domestic or household use or consumption’ in the circumstance of the 
acquisition of a prime mover, the Victorian Supreme Court stated: 
 
Although the words ‘domestic or household’ have a similar connotation, ‘personal’ 
use is clearly intended to cover a wider field, but the primary contrast intended to be 
drawn is with commercial or business use, whatever other personal activities a 
vehicle may be used for. 
 
In Project Blue Sky Inc v Australian Broadcasting Association1754McHugh, Gummow, Kirby 
and Hayne JJ stated the meaning of a provision must be determined by reference to its 
context and on the basis that the provisions of a legislative instrument are intended to give 
effect to harmonious goals. In Accounting Systems 2000 (Developments) Pty Ltd v CCH 
Australia Ltd 1755 the Federal Court found the former Trade Practices Act 1974 to have been 
of a remedial character and which ‘should be construed so as to give the fullest relief which 
the fair meaning of its language will allow’. Therefore in construing the expression 
‘personal, domestic or household use or consumption’, ‘personal use’ may include the 
                                                     
 
1752
 J W Carter, (2010) Carter on Contract [17-110]. 
1753
 [1995] 2 VR 594, 617. 
1754
 (1998) 194 CLR 355, 381 [69] – [70]. 
1755
 (1993) 42 FCR 470, 503-504. 
 315 
 
application of the services for the development of the student in a contract with the 
parent.
1756
 
 
As to whether the child is a consumer for these purposes, the ACL may be interpreted on its 
face to apply to the provision of professional (s 2(1)), instructional services (s 2(1)(b)(ii)), 
acquired for the child’s personal use (s3(3)(b)). The obstacle to this interpretation may lie in 
the case law interpreting the significance of the preposition ‘in’ placed before the words 
‘trade or commerce’.1757 Even if ‘trade or commerce’ is defined to include any professional 
activity not carried on for profit (that is, the school is not directly profiting from the child), 
the acquisition of educational services by the child, in not providing the fee payments, may 
not be in trade or commerce. Although the consumer guarantees stand apart from the 
existence of a contract, the rules of which limit a minor’s capacity to contract,1758 
nevertheless the arrangement between a child and the school may not be ‘in trade or 
commerce’. As to the court’s acceptance of the child’s action, in the context of a contractual 
relationship existing between the parents and the school, awarding a separate and conflicting 
remedy under the ACL for the child may purport to alter the law of contract by ‘a side 
wind’.1759 
 
Non-government schools providing services of instruction will be caught by the statutory 
guarantees if they supply services in the course of business to consumers. Prior to the 
Competition and Consumer Act 2010 it was accepted that an incorporated private school 
receiving fees for tuition was carrying on a business.
1760
 If a private school was not 
incorporated the common law may have implied a term that the work would be done with 
reasonable care and skill.
1761
 The Australian Consumer Law does not require incorporation 
                                                     
 
1756
 See Parliament of Commonwealth of Australia (2009-2010) Explanatory Memorandum Trade 
Practices Amendment (Australian Consumer Law) Bill (No 2) 2010, 191 [7.55]; Commonwealth of 
Australia, ‘Consumer guarantees: A guide for businesses and legal practitioners’ (2010) 6: ‘Existing 
case law and legal precedents that apply to the previous law may assist when interpreting and applying 
the consumer guarantee.’; See also 
Robert Cunningham, Flower and Hart ‘Ensuring Compliance with the New Australian Consumer 
Law’ (Paper presented at the School Law Seminar, Brisbane 27 May 2010). 
1757
 See section 8.5 below. 
1758
 Dillon v Wood (1881) 2 NSWR 298; a contract for education may be one of the exceptions Nash v 
Inman [1908] 2 KB 1. 
1759
 Parkdale Custom Built Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 191, 224 per Brennan J. 
1760
 Klewer v Trustees of the Roman Catholic Church for the Doicese of Lismore [2005] NSWSC 773 
[95]. 
1761
 Sutton (1995) 271, n 169.  
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of the business for its provisions to apply.
1762
 The consumer guarantees may be attracted in 
the contract for educational services with the parents for the benefit of the student, but only if 
the parents are regarded as consumers. It is unlikely that a child personally will be able to 
rely on the statutory guarantees. 
 
 
The Competition and Consumer Act 2010 (Cth) states in s 2B that except for prosecutions 
and pecuniary penalties certain provisions of the Act apply to the Crown in right of the 
States and Territories. The Crown in right of the Commonwealth is bound by s 2A, once 
again except for prosecutions and pecuniary penalties. Part 3-2, Division 1 of Part XI 
(‘Schedule 2’) which contains the consumer protection provisions is not included under s 2B.  
This protection, however, does not apply to an ‘authority’ which is defined in s 2(1) to mean 
a body corporate established for a purpose of the Commonwealth, State or Territory, or an 
incorporated company in which the respective governments have a controlling interest. 
Therefore the threshold question is whether education departments of the States and 
Territories are emanations in right of the Crown or authorities. If they are authorities then, at 
first analysis, the consumer protection provisions of Schedule 2 apply to consumers of 
educational services.  
In E v Australian Red Cross Society and others Wilcox J stated: 1763 
… the critical factor in determining whether [the hospital] was, at that time, ‘the 
Crown’ is the extent of ministerial and State bureaucratic control … I put little 
weight upon the circumstance that the ultimate source of most of its income was the 
government; … 
 
In that case the Royal Prince Alfred Hospital was held not to be an emanation of the Crown 
and thus was subject to the operation of the Trade Practices Act 1974. There, however, the 
hospital was under the real control of a board of directors with the board having the power to 
make by-laws, rules and regulations. In the case of States’ and Territories’ education 
departments, it would seem ministerial and bureaucratic control is much more extensive and 
more akin to emanations of the Crown.
1764
  
                                                     
 
1762
 The Honourable Dr Craig Emerson, second reading speech, House of Representatives Hansard, 24 
June 2009 [74]. 
1763
 (1991) 99 ALR 601, 637. 
1764
 Ng v Department of Education and Training (Victoria) [2005] VCAT 1054, [73]. 
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However, should government schools not be protected from the operation of the consumer 
protection provisions, the next question is whether government schools are engaged in trade 
or commerce according to the definition in subsection 2(1) of the ACL.1765 Is the inclusion of 
‘professional activity’ not carried on for profit sufficient to cover the education of children in 
state schools? 
 
In Durant v Greiner1766 Rolfe J regarded the provision of government education as a service 
to the community rather than a business, even within the wide definition of business 
contained in the Fair Trading Act 1987 (NSW) and continued: 
 
It may be argued that certain activities conducted by the Government in carrying on 
schools, for example, the purchase of equipment or the provision of services 
amounts to the carrying on of a business as between the Crown and the entity with 
which or with whom it is dealing. But that is not the present case.1767 
 
Rolfe J rejected the proposition that representations made in the course of the professional 
activities of politicians can be characterised as being in trade or commerce: 
 
[T]he intention of the definition of “trade or commerce” was to reach not only 
persons engaged in business…but [also persons engaged] in a professional activity 
productive of income… I think the words “professional activity” must refer to an 
activity of a professional nature but one which can also be characterised as in trade 
or commerce in this way I have sought to explain.
1768
 
 
It must be noted in that case the wording of the Fair Trading Act 1987 (NSW) s 42 included 
the words ‘professional activity’ in its definition of trade or commerce, but did not expand 
                                                     
 
1765
 Or the equivalent sections in the State and Territory Acts. 
1766
 (1990) 21 NSWLR 119, 128; In this case the Premier of New South Wales had made an election 
promise that his government had no intention of closing down two Sydney state schools. On the 
strength of the promise plaintiffs alleged that they had enrolled children at the schools, refrained from 
moving from the local catchment areas, and incurred advertising expenses for continuing businesses. 
See above in section 8.3. 
1767
 See also in an action relating to of the supply of HIV contaminated blood products, Wilcox J in E 
v Australian Red Cross Society and others (1991) 99 ALR 601, 634who said: 
…I do not think it is appropriate to describe the gratuitous provision of a public welfare service, 
substantially at government expense, as the conduct of a “trade”… In relation to the supply of blood, 
it seems to me that [the Red Cross Society and the Sydney Area Health Service] do not engage in 
trading activities. They engage in a major welfare activity…  
1768
 (1990) 21 NSWLR 119, 129. 
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the definition to include activities not for profit as in s2(1)(b) of the ACL.1769 Nevertheless 
Rolfe J’s dicta remains as an indication that the courts will regard government schools as a 
service to the community rather than being in trade or commerce. For the same reason a 
child would not being regarded as a consumer of educational services as a student in a non-
government school, so he or she would not be seen as consumer in a government school. 
Hence the statutory guarantees under the Australian Consumer Law would be inapplicable. 
 
The Australian situation is to be contrasted with the New Zealand structure. There, the 
education system is run by mainly autonomous, self-managing bodies, albeit funded by 
government.
1770
  Commentators have argued that along with privatisation of government 
services, comes the ‘commodification’ of education and, as this occurs, consumer power 
must be protected.
1771
 If educational provision by the state is a ‘commodity’ then the 
consumer protection legislation should apply. The devolution of management to schools in 
Australian States and Territories goes some way towards the New Zealand system but the 
Education Departments remain the central bodies governing policy and procedure. The 
course of privatisation has yet to reach education in Australia but may not be completely 
discounted.
1772
 On balance, however, it would seem that inadequate education provided by a 
public school run by a State or Territory government would not have a remedy in the 
statutory consumer guarantees.  
 
 8.5 Misleading or deceptive conduct 
 
From the early 1990’s in Australia, actions were brought involving the Unfair Practices 
provisions of the Trade Practices Act 1974 (Cth) and State Fair Trading legislation in the 
context of private schools and Universities making misleading statements in promotional 
material.
1773
 Reported decisions in this context are mainly confined to University cases.
1774
 
                                                     
 
1769
 See Corones (2012) 6, finding this part of the definition applying to educational and training 
services provided on a pro bono basis or free of charge. 
1770
 Varnham (1998) 137.  
1771
 Neville Harris, Law and Education: Regulation, Consumerism and the Education System (1993) in 
Varnham, Ibid 148-149.  
1772
 Former Prime Minister Kevin Rudd’s education statement of 28 August 2008: (2008) 2(31) 
Australian Education Digest <http://www.pm.gov.au/media/Interview/2008/interview_0448.cfm> at 
31 May 2012. 
1773
 Peter Williams, ‘Suing for negligent teaching: an Australian perspective’ (1996) 25 Journal of 
Law & Education, 281, 286; Jackson and Varnham (2007) 240-245. 
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However, in Weir 1775the issue was raised unsuccessfully by the plaintiffs in relation to 
Geelong Grammar’s school brochure and marketing material. The plaintiffs claimed the 
school misrepresented that the quality of the education it provided was: 
 
exceptional, included innovative programs, built resilience, and that the School had a 
low student to teacher ratio.
1776
 
 
Deputy President Lulham held, applying s 9 the Victorian Fair Trading Act 1999 in force at 
the relevant time, that there had been no actionable misrepresentations contained in the 
brochure, the text of which was: 
 
All highly commendable, sweeping in nature, full of glowing adjectives, consistent 
with what other schools say and not amounting to representations which could be 
shown to have been breached.
1777
   
 
The Competition and Consumer Act 2010 includes a provision replacing the prohibition on 
misleading or deceptive conduct formerly set out in section 52 of the Trade Practices Act 
1974 without substantive change, apart from substituting ‘a person’ for ‘a corporation.’ 
Section 18(1) provides that a person must not, in trade or commerce, engage in misleading or 
deceptive conduct or conduct that is likely to mislead or deceive. In addition, false or 
misleading representations provisions refer to the supply or possible supply of goods or 
services. Section 29(1) states:  
 
A person must not, in trade or commerce, in connection with the supply or 
possible supply of goods or services or in connection with the promotion by 
any means of the supply or use of goods or services: 
     … 
 (b) make a false or misleading representation that services are of a 
particular standard, quality, value or grade;  
 
Statements made in promotional material such as school prospectuses have given rise to 
settled actions based on the forerunners to these provisions.
1778
 Non-government schools 
                                                                                                                                                    
 
1774
 Jackson and Varnham (2007) 245: ‘…litigation using consumer protection legislation is far from 
easy and seldom successful.’ 
1775
 [2012] VCAT 1736. 
1776
 Ibid [26]. 
1777
 Ibid [167]. 
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may be caught by s18 if they made misleading or deceptive statements in prospectus or 
website material about their teaching programs.
1779
 
 
The authorities regarding conduct and representations which occur in trade or commerce 
remain pertinent. Whereas a school may be held accountable for false representations made 
to parents in order to persuade them to send their children there, rather than to another 
school, how far do the misleading and deceptive conduct provisions extend? A range of 
conduct is open to scrutiny, including face to face statements by teachers, both inside and 
outside class, principals and other staff at enrolment or any time afterwards.
1780
 Reports to 
parents and counselling advice have the capacity to be misleading.
1781
 
 
The High Court in Concrete Construction (NSW) Pty Ltd v Nelson1782 considered a 
workplace injury after a worker fell through a grating which his foreman had told him was 
secure. The plaintiff wanted to avoid the limitation of damages under NSW workers 
compensation legislation by using s 52 of the Trade Practices Act to argue that the 
foreman’s conduct was misleading or deceptive. In its decision the High Court used an 
argument of Brennan J in the case of Parkdale Custom Built Furniture Pty Ltd v Puxu Pty 
Ltd 1783 in which his Honour observed that it would be surprising if s 52 could be used to 
alter the Patents and Designs Acts by a ‘side-wind’. In declining to expand s 52 to cover the 
foreman’s statement made as an ‘internal communication’ to the injured worker, Mason CJ, 
Deane, Dawson and Gaudron JJ stated: 
 
the section was not intended to impose by a side wind an overlay of Commonwealth 
law upon every field of legislative control which a corporation might stray for the 
purposes of or in connection with carrying on its trading or commercial activities.
1784
 
 
Their Honours held upon a proper construction of s 52 that it concerned: 
 
                                                                                                                                                    
 
1778
 Williams (1996) 285. 
1779
 Butler and Mathews (2007) 62. 
1780
 Jackson and Varnham (2007) 240-241. 
1781
 Ramsay (1988) 196; See also negligent advice discussed in section 6.4.1 (a) above. 
1782
 (1990) 169 CLR 594.  
1783
 (1982) 149 CLR 191, 224 
1784
 (1990) 169 CLR 594, 604. 
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…conduct of a corporation towards persons…with whom it…has or may have 
dealings in the course of those activities or transactions which, of their nature, bear a 
trading or commercial character.
1785
 
 
The effect of Concrete Constructions has been to restrict the use of s 52 to preclude ‘internal 
communications’ which would otherwise have satisfied the section as misleading or 
deceptive conduct. Hence where false information is presented by a teacher within a class or 
by a guidance counsellor in a school, the application of the misleading or deceptive conduct 
provisions of the Competition and Consumer Act 2010 may be precluded.   
 
The decision of Fasold and Another v Roberts1786concerned lectures delivered by Dr Roberts 
as part of a lecture tour. The content of Dr Roberts’ address contained misrepresentations 
that he had personally undertaken scientific tests on objects found at an archaeological site. 
Dr Roberts was not paid for his lectures. The organising body was an unincorporated 
association which charged admission to the lectures and sold tapes, brochures and 
newsletters at the lectures. The first plaintiff was the owner of copyright in a diagram of 
what was claimed to be the remains of Noah’s Ark on the site. The diagram had appeared in 
the plaintiff, Fasold’s book published in 1989. The second plaintiff and the claimant under 
the ACT’s Fair Trading Act, Professor Plimer, was a member of the Australian Skeptics 
association.  
 
Sackville J held following Concrete Constructions (NSW) Pty Ltd v Nelson1787 that Roberts’ 
conduct did not occur in trade or commerce. His Honour observed that a broader principle 
operated in that the legal system should not provide a remedy for every false statement made 
in the course of public debate on matters of general interest.
1788
 On appeal, Davies, Branson 
and Lindgren JJ upheld the decision that Roberts’ lectures were not given in trade or 
commerce. Applying Concrete Constructions (NSW) Pty Ltd v Nelson the court held 
Roberts’ lecture content was not in the ‘central conception’ of the trade of the body but 
merely in ‘the immense field of activity’ in which it was engaged in the course of its 
trade.
1789
 Lindgren J observed: 
                                                     
 
1785
 (1990) 169 CLR 594, 597. 
1786
 (1997) 145 ALR 548. 
1787
 (1990) 169 CLR 594. 
1788
 (1997) 145 ALR 548, 551. 
1789
 Plimer v Roberts and Another (1997) 150 ALR 235, 244 Davies J, applying Concrete 
Constructions (NSW) Pty Ltd v Nelson (1990) 169 CLR 594, 603 per Mason CJ, Deane, Dawson, and 
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A professor delivers a lecture to university students; an academic or other person 
presents a paper at a conference or seminar… a public figure addresses a crowd in a 
hall. Assume…the speaker is not paid but … the institution … is making an 
admission charge… In such cases what is said in the course of the delivery of the 
lecture or address will not ordinarily be “in” trade or commerce, even if the charging 
and selling by the institution or organization is.
1790
 
 
Later, in the case of Chapman v Luminis Pty Ltd (No 5)1791 Von Doussa J in applying Plimer 
v Roberts held that the fact of receipt of a fee by the consultant academic did not alter the 
character of the conduct of preparing a report.
1792
 In that case two academics prepared 
reports concerning the ‘secret [Aboriginal] women’s business’ pertaining to the proposed site 
for the Hindmarsh Bridge. Partly in reliance upon the reporters’ findings that the area did 
have traditional significance to the Ngarrindjeri people, the Minister for Aboriginal and 
Torres Strait Islander Affairs made a declaration banning the construction of the bridge for 
25 years. The plaintiffs brought damages for their losses relating to a proposed marina 
development on Hindmarsh Island which was prevented by the declaration. Their action in 
misleading or deceptive conduct was supported by the findings of a Royal Commission 
which concluded that ‘secret women’s business’ had been fabricated. Von Doussa J held that 
the impugned conduct of the academics was not in trade or commerce. The Judge also held 
the reports themselves not to have been misleading or deceptive or likely to mislead or 
deceive.  
 
Von Doussa J concluded: 
 
That the reporter is carrying out work of a professional nature in performing that 
function, and is being remunerated for doing so does not transform the function into 
an activity which bears a trading or commercial character.
1793
  
 
His Honour referred to Santow J in Prestia v Aknar1794 who said that a distinction must be 
drawn between ‘representations about the intellectual product or professional practice which 
                                                                                                                                                    
 
Gaudron JJ. who had quoted Dixon J in Bank of New South Wales v Commonwealth (1948) 76 CLR 1, 
381. 
1790
 Plimer v Roberts and Another (1997) 150 ALR 235, 258. 
1791
 [2001] FCA 1106. 
1792
 [2001] FCA 1106 [190]. 
1793
 [2001] FCA 1106 [178]. 
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generates it and the intellectual product itself.’1795  Representations of the former have a 
trading or commercial character.  
 
Hence, representations about the quality of a school’s academic record may be distinguished 
from the content of lessons delivered. Where a non-government school misleads the public 
on its website, for example, about the success of its candidates in tertiary entrance, it may be 
argued that this is conduct bearing a trading or commercial character. Such 
misrepresentations concern the actual ‘product or practice’. Parents may then be misled, or 
be likely to be misled, into enrolling their child at an inappropriate school. However, the 
correctness or otherwise of lesson content or counsellor’s advice would not be seen as 
conduct in trade or commerce. These ‘internal communications’ would most likely require a 
remedy outside the competition and consumer domain. As one commentator has pointed out, 
the borderline between professional negligence and trading or commercial activities subject 
to s 52 is not completely clear.
1796
 
 
Monroe Topple & Associates Pty Ltd v Institute of Chartered Accountants in Australia 
considered the activities of the Institute. Heerey J said: 
 
The provision, for reward, of training and education services, if carried on 
systematically, is a trading and commercial activity. Everyday examples are the 
provision of education and training in relation to foreign languages, or English, or 
skills such as cooking or photography, or sports such as golf or tennis.
1797
 
 
In a non-government school context external representations should attract the sanction of 
competition and consumer provisions; however, the internal communications may be 
protected from misleading and deceptive conduct actions.  
 
 8.6 Fiduciary obligations 
 
Fiduciary relationships merit a brief discussion in the context of potential causes of action 
for those deprived of their right to education through the actions of teachers and educators. A 
                                                                                                                                                    
 
1794
 (1996) 40 NSWLR 165, 190, 193. 
1795
 [2001] FCA 1106 [187]. 
1796
 David Meltz, ‘”The persistent side-wind”- The notion of “in trade or commerce” under s 52 of the 
Trade Practices Act 1974’ (2001) 9(2) Competition and Consumer Law Journal 128, 137. 
1797
 [2007] FCA 693 [46]. 
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fiduciary is one who must act in the best interests of the beneficiary of the relationship; the 
Latin ‘fiducia’ imports the meaning of trust, confidence and reliance.1798 The law of fiduciary 
relationships developed to ensure that in dealings between the fiduciary and third parties the 
fiduciary protects the interests of the beneficiary above all.
1799
  
Relationships such as trustee and beneficiary, agent and principal, solicitor and client, 
employee and employer, director and company and partners are accepted by the law as 
giving rise to fiduciary duties in Australia.
1800
 However, the categories of fiduciary 
relationships are not closed,
1801
 hence various circumstances have been examined by the 
courts which may suggest the presence of a fiduciary relationship.  
 
Gaudron and McHugh JJ in Breen v Williams (‘Breen’),1802 in the context of a patient’s right 
to a doctor’s medical records pertaining to that patient, set out various circumstances which 
may point towards the existence of a fiduciary relationship: 
 the existence of a relation of confidence  
 inequality of bargaining power 
 an undertaking by one party to perform a task or fulfil a duty in the interests of 
another party  
 the scope for one party to unilaterally exercise a discretion or power which may 
affect the rights or interests of another  
 and a dependency or vulnerability on the part of one party that causes that party to 
rely on another  
 
At first glance the relationship between a school authority and a student appears to have 
features which characterise a fiduciary relationship. Inequality of bargaining power may be 
present between the school authority/teacher and the student should any ‘bargaining’ occur. 
A school authority or teacher undertakes to perform the duty of educating the student in the 
interests of the student and the school authority or teacher unilaterally exercises a discretion 
or power which affects the rights or interests of the students. For example, where the school 
guidance counsellor inquires of a tertiary institution as to scholarship applications he or she 
acts on behalf of the student. Similarly an educator’s enquiries as to students’ entry to 
                                                     
 
1798
 Tipping J in Estate Realties Ltd v Wignall [1991] 3 NZLR 482, 492. 
1799
 Simon Fisher (ed), The Law of Commercial and Professional Relationships (1999) 5. 
1800
 Hospital Products v United States Surgical Corporation (‘Hospital Products’ (1984) 156 CLR 41, 
96. 
1801
 Ibid. 
1802
 (1996) 186 CLR 71, 107-112. 
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competitions are representative. As Gibbs (then) CJ noted in Hospital Products the archetype 
of a fiduciary is the trustee.
1803
  
 
Considerations of vulnerability and reliance have arisen in some cases concerning the 
relationship of guardian and ward.  Since the 17
th
 century the law of equity has found 
guardians to have duties including the duty to educate.
1804
 The High Court in Bennett v 
Minister for Community Welfare1805 held the statutory regime of guardianship was accepted 
as sufficient to create a fiduciary duty not to allow a conflict of interests and not to make an 
unauthorised profit. 
 
While the Australian cases have emphasised that fiduciary law protects economic interests, 
Canadian authorities have been referred to in cases relating to the ‘Stolen Generation’1806 and 
in other claims seeking to find fiduciary duties beyond economic interests. For example, the 
case of G (E D) v Hammer and The Board of School Trustees of School District No 44 
(North Vancouver) concerned an action brought by a child who had been sexually abused at 
school by the school janitor. At first instance the judge allowed for a fiduciary duty owed by 
the school board. In the British Columbia court Vickers J held: 
 
In my view, the duty remains similar to the duty of a parent. Based on trust and 
dependency, with inherent vulnerability of the student and an undisputed power 
imbalance, the relationship is fiduciary in its nature.
1807
 
 
As between the school and the parents, these parties generally would be seen to be dealing at 
arm’s length. Their Honours in Breen found that the duty to exercise reasonable care and 
                                                     
 
1803
 (1984) 156 CLR 41, 68. 
1804
 Duke of Beaufort v Berty [1721] 24 ER 579, 580. 
1805
 (1992) 176 CLR 408, 411 per Mason CJ, Deane and Toohey JJ. The fiduciary duty in that case 
was a positive duty owed by the Director of Community Welfare to ensure the plaintiff obtained 
independent legal advice with respect to the possible existence of a cause of action arising out of the 
circumstances in which the plaintiff lost four fingers of his left hand in an accident when working as a 
minor and a ward of the State. 
1806
 See Cubillo and Gunner v Commonwealth [2000] FCA 1084, 1291 per O’Loughlin J, for example 
M(K) v M(H) (1992) 96 DLR (4
th) 289; See Amanda Jones, ‘The State and the Stolen Generation: 
Recognising a Fiduciary Duty’ ( 2002) 28 (1) Monash University Law Review 59. 
1807
 53 BCLR (3d) 89, [1998] BCJ No 992 [40]-[41]. However, the School Board was not held liable 
for the janitor’s actions because the Board did not assigned students to his care and thus there was no 
nexus between his employment duties and his misconduct.
1807
On appeal, the Court of Appeal cited a 
case decided after the trial decision which in the opinion of Chief Justice of British Columbia 
precluded the plaintiff from succeeding in a claim based on fiduciary duty. 
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skill was not a duty of the utmost good faith and loyalty.
1808
 In that case it was determined 
that a fiduciary duty regarding the provision of access to the patient’s medical records would 
conflict with the narrower contractual and tortious duty to exercise reasonable care and skill 
in the provision of professional advice and treatment that the doctor undertook.
1809
  
Similarly it is argued the relationship between a school authority and a student is not one of 
the utmost good faith. The duty to provide an adequate education does not require 
accountability at such a high level. 
In Chan v Zacharia the High Court set out the duties of a fiduciary.   
 
[A] person who is under a fiduciary obligation must account to the person to whom 
the obligation is owed for any benefit or gain (i) which has been obtained or received 
in circumstances where a conflict or significant possibility of conflict existed 
between his fiduciary duty and his personal interest in the pursuit or possible receipt 
of such a benefit or gain or (ii) which was obtained or received by use or by reason 
of his fiduciary position or of opportunity or knowledge resulting from it.
1810
 
 
Contrary to the Canadian position, the law in Australia regarding guardian and ward has 
been stated in strictly limiting terms. Paramasivan v Flynn1811 the Full Federal Court found 
in the circumstances of a ward having been sexually abused by his guardian that, although a 
relationship of guardian and ward may give rise to duties typically characterised as fiduciary: 
 
  [I]n cases usually classified as involving fiduciary obligations not to allow interest 
to conflict with duty, the interests protected have been economic.  If a fiduciary, 
within the scope of the fiduciary obligation, makes an unauthorised profit or takes 
for himself or herself an unauthorised commercial advantage, then the person to 
whom the duty is owed has a remedy.
1812
 
 
In Webber v New South Wales1813 Dunford J stated: 
 
I am satisfied that even if one person stands in a fiduciary relationship to another, 
such as guardian and ward, the fiduciary duties which arise from such relationship and 
breach of which gives rise to a right to equitable compensation: 
                                                     
 
1808
 Ibid 111. 
1809
 Ibid 110. 
1810
 (1984) CLR 178, 199 per Deane J. 
1811
 (1998) 160 ALR 203. 
1812
 Ibid 218. 
1813
 (2004) 31 Fam LR 425, 435. 
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a)  are confined to cases where the fiduciary acts for, or exercises a 
discretion on behalf of, the other party; 
b)  concern economic or proprietorial rights only, including possibly 
confidential information (which is itself really a form of property); 
c)  are proscriptive and not prescriptive; and 
d)       are not a substitute or alternative description for breaches of duty owed  
           in tort or contract arising out of the same facts or circumstances. 
 
In Breen’s case their Honours found it impossible to identify any conflict of interest, or any 
loss resulting from any breach of duty, or any profit the doctor may have derived from the 
relationship beyond the payment of his fees.
1814
 Similarly, it is difficult to identify any 
conflict of interest and duty arising from a school authority or teacher’s duty to educate a 
student. Nor is the school authority likely to profit from a student in conflict with its own 
educational responsibilities. 
 
The representative nature of the fiduciary duty is another obstacle in applying the action to 
the school authority and teacher’s duty to provide an adequate education. As Mason J 
observed in Hospital Products: 
 
The critical feature of these relationships is that the fiduciary undertakes or agrees to 
act for or on behalf of or in the interests of another person in the exercise of a power 
or discretion which will affect the interests of that other person in a legal or practical 
sense. The relationship between the parties is therefore one which gives the fiduciary 
a special opportunity to exercise the power or discretion to the detriment of that 
other person who is accordingly vulnerable to abuse by the fiduciary of his position. 
The expressions ‘for’, ‘on behalf of’ and ‘in the interests of’ signify that the 
fiduciary acts as a ’representative’ character in the exercise of his 
responsibility…1815 
 
In a school setting the undertaking to perform a duty is in fact a complex of multiple 
undertakings with the potential for countless conflicts to arise. The interests of one student 
will always be subtly affected by the need to perform duties to the remaining students in a 
classroom environment.  Similarly although the school authority or teacher unilaterally 
exercises a discretion or power which affects the rights or interests of the students, the 
discretion or power must be exercised for the benefit of many concurrently. 
 
                                                     
 
1814
 Ibid 108-109. 
1815
 (1984) 156 CLR 41, 96-97. 
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The educator is not exercising power ‘on behalf of’ any particular student except in the 
limited circumstance of informal dealings with other bodies towards current or future 
opportunities for the student. Schools with boarding facilities arranging extra-curricular 
benefits for boarders using school fees may be seen as acting on behalf of the parents, rather 
than as trustees for the vulnerable students in their care. A teacher is not generally seen as 
acting in a representative capacity in the exercise of his or her teaching responsibility.  
 
It is unlikely that the law relating to fiduciary obligations provides an avenue in Australia for 
enforcing the right to provide an adequate education. 
 
8.7 Administrative remedies and judicial review 
 
 
United Nations human rights bodies have repeatedly emphasised that administrative 
remedies, not only judicial remedies, are an important means of redress for people whose 
rights are breached because, compared with civil litigation, they are affordable and 
timely.
1816
 In the United Kingdom the Special Educational Needs and Disability Tribunal 
(‘SENDIST’) currently provides much of the education law work of legal firms.1817 A clear 
majority of cases before SENDIST succeed either in whole or in part, providing students 
with special needs and their parents with an affordable forum.
1818
In the absence of either a 
national human rights charter or a specialist education tribunal Australia lacks these 
administrative avenues to provide redress for educational negligence. 
 
8.7.1 Judicial review of administrative action 
 
Judicial review focuses on the actions exercised by a government entity and the procedures 
required in their performance. It focuses on whether those actions have been exercised 
                                                     
 
1816
 Human Rights Committee, General Comment on the Nature of the General Legal Obligation on 
States Parties to the Covenant, 26/05/2004, UN Doc. CCPR/C/21Rev.1/Add.13; Economic and Social 
Council, General Comment on the Domestic Application of the Covenant, 3/12/1998, UN 
Doc.E/C.12/1998/24; See O’ Reilly v Mackman [1983] 2 AC 237: where a dispute is amenable to 
public or private law proceedings the action should proceed by way of public law. See also Neville 
Harris, ‘Liability under education law in the UK - How much further can it go?’ (2000) 4 European 
Journal for Education Law and Policy 131, 135. 
1817
 Jon Robins, ‘Legal action in the world of education’ (21 August 2008) Law Society Gazette 2, 3. 
1818
 Ibid. 
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within the confines of its powers, correctly exercised, and whether it adhered to the required 
procedures.
1819
  
 
Two concurrent systems operate in Australia: under the common law in the superior courts 
and pursuant to a statutory system. At common law the historical prerogative writs of 
certitorari, prohibition, and mandamus remain available in various forms.
1820
 Certiorari and 
prohibition exist to correct jurisdictional error, error of law on the face of the record and 
breach of the rules of natural justice;
1821
 prohibition is not available when decision making 
process is complete. Mandamus compels the performance of duties imposed upon public 
officials.
1822
 
 
The statutory system in Australia commenced at federal level with the passage of  
the Administrative Decisions (Judicial Review) Act 1977 (Cth). Subsequently several of the 
States and Territories passed dedicated legislation.
1823
 Statutory judicial review is seen as 
simpler
1824
 than the common law writs and faster than actions in tort or contract.
1825
 
 
The three elements of procedural fairness: the right to be heard, the requirement that decision 
makers be unbiased and that decisions are to be based on logical probative evidence have 
been seen to apply to areas such as suspensions and exclusions from schools.
1826
 It has been 
argued that procedural fairness also applies where assessments of student behaviour and 
performance are made and recorded, and which are likely to affect the career or livelihood of 
students or their reputations.
1827
 However, in order for a student to obtain damages to 
compensate losses incurred as a result of an unfair decision, it is necessary to combine the 
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 William Lane and Simon Young, Administrative Law in Queensland (2001) 1, 52. 
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 Lane and Young (2001) 46. 
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 Doogan, C M, Commonwealth Administrative Law: An Administrator’s Guide (1984) 46 [2.51]. 
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 Administrative Law Act 1978 (Vic); Judicial Review Act 1991 (Qld); Judicial Review Act 2000 
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 Lane and Young (2001) 46. 
1825
 Hoye and Palfreyman (undated) 18. 
1826
 Andrew Knott, ‘Suspension and exclusion from school’ (1997) in Jane Edwards et al (eds) 
Australian Schools and the Law 216, 217; Keith Tronc, ‘Natural justice in terminating student 
enrolment’ (2004) 26(3) Practising Administrator 10. 
1827
 Paul McCann, Principals’ Understandings of Aspects of the Law Impacting on the Administration 
of Catholic Schools: Some Implications for Leadership (PhD Thesis, School of Education Leadership, 
Faculty of Education, Australian Catholic University, 2006) 110. 
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judicial review application with a common law claim for damages.
1828
 Generally, if school 
authorities give students fair opportunity to know what is alleged and to answer it, the courts 
are unlikely to strike down decisions on the grounds that the procedures were unfair.
1829
  
 
Whether private/independent school administrative decisions are subject to judicial review in 
this context was tested in Bird v Campbelltown Anglican Schools Council.1830 The plaintiffs 
sought judicial review of a disciplinary decision concerning a student at the school, relief for 
a claim in breach of contract, and a certiorari-like order to set the decision aside. The 
plaintiffs alleged they and their child were not afforded natural justice and procedural 
fairness and that the decision was affected by actual or apprehended bias. Justice Einstein 
held a headmaster is not a statutory tribunal, and the source of the power to affect students’ 
education being contractual, the decision was not subject to judicial review.
1831
 The decision 
of Campbell J in McClelland v Burning Palms Surf Life Saving Club was quoted with 
approval:  
 
In Australia, the preferable view is that natural justice comes to operate in private 
clubs and associations by the rules of those private organisations being construed on 
the basis that fair procedures are intended, by recognising the possibility that express 
words or necessary implication in the rules could exclude natural justice in whole or 
part….But the principles of natural justice cannot override the express provisions of 
the rules, and it could not be contrary to the essence of justice for the executive 
council honestly and bona fide to exercise all its powers and duties under the 
rules.
1832
 
 
Hence the case is authority for the proposition that the terms of the contract will define the 
disciplinary powers of the school, and the contract may include a clause specifically 
excluding the rules of natural justice.
1833
 One commentator suggests that a solution might be 
to find such a clause an unfair term under the Australian Consumer Law.
1834
 In this event 
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 Park Oh Ho v Minister for Immigration & Ethnic Affairs (1989) 167 CLR 637, 645; In the UK by 
Order 53 Rule 7 of the Rules of the Supreme Court the court has the power to award damages on 
application for judicial review subject to the proviso that if the proceedings had been an action in 
private law, eg. tort, damages would have been awarded: Varnham (1998) 52. 
1829
 Knott (1997) 217. 
1830
 [2007] NSWSC 1419. 
1831
 [2007] NSWSC 1419 [33]. 
1832
 [2002] NSWSC 470 [97]. 
1833
 See also Bird v Ford [2013] NSWSC 264. 
1834
 Robert Cunningham, ‘Ensuring Compliance with the New Australian Consumer Law’ (Paper 
presented at the School Law Seminar, Brisbane, 27 May 2010); Section 23(1) of  Schedule 2 states: A 
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non-government schools would be advised to include provisions in their standard enrolment 
contracts requiring the observance of the rules of natural justice in serious disciplinary 
matters.
1835
 Allegations should be carefully defined and the student should be allowed to 
respond. The connection between a student’s academic performance and school attendance, 
uninterrupted by suspensions and exclusion is acknowledged.
1836
 Hence observing the rules 
of natural justice in dealing with allegations of student misconduct may indirectly affect the 
quality of education provided by the school authority. 
Ultimately, however, while judicial review may serve to correct an inadequacy for the future, 
it does not compensate a student for damage done in the past.
1837
 
 
8.7.2  Merits review and administrative appeal  
 
Administrative review or appeal involves an independent and impartial reconsideration of all 
aspects of a government decision. Where this action is brought, the review body or tribunal 
reviews the decision of the original decision maker and determines what is the correct or 
preferable decision on the merits. The first of these bodies in Australia was the 
Commonwealth Administrative Appeals Tribunal
1838
 which was established following 
dissatisfaction with antiquated judicial review remedies.
1839
 The separation of powers 
justification for courts’ reluctance to re-examine the factual findings of administrators 
prompted the need for administrative merits review remedies. States and Territories 
introduced administrative tribunals subsequently
1840
 in many cases replacing multiple boards, 
commissions, councils, agencies and authorities.  
 
Merits review is described as: 
                                                                                                                                                    
 
term of a consumer contract is unfair if: it would cause a significant imbalance in the parties’ rights 
and obligations arising under the contract; and it is not reasonably necessary in order to protect the 
legitimate interests of the party who would be disadvantaged by the term; and it would cause 
detriment (whether financial or otherwise) to a party if it were to be applied or relied on.  
1835
 McCann (2006) 110. 
1836
 See Purvis v State of NSW Department of Education and Training (2003) 202 ALR 133, 168 per 
McHugh and Kirby JJ; Ali v Headteacher and Governors of Lord Grey School [2006] 2 AC 363, [16]; 
Re L (a minor by his father and litigation friend) [2003] 2 AC 633. 
1837
 See Phelps v London Borough of Hillingdon [2001] 2 AC 619, 672 per Lord Clyde. 
1838
 Administrative Appeals Tribunal Act 1975 (Cth). 
1839
 Doogan (1984) 93 [4.16]. 
1840
 ACT Civil and Administrative Tribunal Act 2008; Administrative Decisions Tribunal Act 
1997(NSW); Queensland Civil and Administrative Tribunal Act 2009; District Court Act 1991 
(Administrative and Disciplinary Division) (SA); Magistrates Court (Administrative 
Appeals Division) Act 2001 (Tas); Victorian Civil and Administrative Tribunal Act 1998 (Vic); State 
Administrative Tribunal Act 2004 (WA). 
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[T]he process whereby an administrative decision of the government is reviewed ‘on 
the merits’: that is, the facts, law and policy aspects of the original decision are all 
reconsidered afresh and a new decision – affirming, varying or setting aside the 
original decision – is made. Merits review is characterised by the capacity for 
substitution of the reviewing person or body for that of the original decision 
maker.
1841
 
 
Therefore those aggrieved by government decisions can have decisions completely reviewed. 
The results of a successful merits review generally involve a substituted decision with parties 
bearing their own costs.
1842
 The process is less expensive than judicial review, and where 
judicial review often results in remittal to the original decision maker, merits review yields a 
fresh decision. However, it has been noted that an unsuccessful merits review can lead to 
delay and some expense prior to the alternative recourse to judicial review.
1843
  
 
As noted above the Special Educational Needs and Disability Tribunal in the United 
Kingdom is a frequently used forum for merits review of educational decisions relating to 
children with special needs.
1844
 In recent years, Australia’s general civil and administrative 
tribunals have heard cases relating to discrimination in the education of children with special 
needs.
1845
 As a remedy for students denied the right to adequate education, merits review by 
these tribunals at the time of writing have not dealt with decisions relating to students 
without special needs.
1846
 
 
8.7.3 Teachers’ disciplinary tribunals 
 
                                                     
 
1841
 Administrative Review Council, ‘Better Decisions: Review of Commonwealth Merits Review 
Tribunals’ Report No 39 [2, 2]. 
1842
 Lane and Young (2001) 104, 112; An award of costs may be made in the interests of justice: see 
eg s 102 of the Queensland Civil and Administrative Tribunal Act 2009; Kehl v Board of Professional 
Engineers of Queensland [2010] QCATA 77, [2], [12]. 
1843
 Ibid; Ombudsman review and commendation and Freedom of Information actions are not 
discussed in detail here. 
1844
 Robins (2008) 3. 
1845
 See eg Chinchen v NSW Department of Education and Training [2006] NSWADT 180 
(New South Wales Administrative Decisions Tribunal); Turner v Department of Education and 
Training [2007] VCAT 873 (Victorian Civil and Administrative Tribunal); Alami and West Coast 
Institute of Training [2012] WASAT 112 (State Administrative Tribunal of WA). 
1846
 See however Weir v Geelong Grammar School (Civil Claims) [2012] VCAT 1736: the plaintiff in 
this case included the claim that the student had special needs in that she was was gifted and talented. 
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Although not a remedy offering personal compensation for a student who has been denied an 
adequate education, disciplinary proceedings are available for bringing complaints against 
teachers in some circumstances. Teachers’ disciplinary bodies and Colleges of Teachers 
provide procedures for dealing with teachers reported for unprofessional conduct and 
misconduct.
1847
 For example s 92 of the Education Queensland (College of Teachers) Act 
2005 provides for grounds for disciplinary action including under s 92(1) (h) that the 
teachers is not suitable to teach. The purpose of disciplinary proceedings is seen as being: 
i  to provide the public with the protection it deserves when children are  
entrusted into the care and control of teachers, and  
 ii  to provide the teaching profession with the confidence that a certain  
 standard will be required and enforced.
1848
 
 
The remedies provided under these regulatory bodies are generally limited to those 
pertaining to the teacher investigated. For example, the tribunal may order that the teacher be 
examined by a psychologist after a period of prohibition from teaching, the psychologist’s 
report to demonstrate evidence that the teacher understands: 
 
 Appropriate discipline techniques with students; 
 Appropriate strategies for achieving student compliance; 
 The extent and nature of the student, colleague, parent and community trust inherently 
invested in a teacher.
1849
 
 
In acting to uphold and enforce the desired standards of the teaching profession disciplinary 
tribunals promote, albeit indirectly, the right to adequate education. For example, in an 
industrial decision on a teacher’s unfair dismissal the Commissioner noted that the teacher: 
 
[exhibited] a disturbing shortfall in many areas of competence vital to teaching (as 
demonstrated by his inability to – adequately control behaviour of students; develop 
credibility with and respect from students; discipline students appropriately; reward 
students appropriately; accurately assess students’ abilities; plan and prepare curriculum 
content, lessons, learning resources and exams; mark exams and grade students; deliver 
lessons or utilise appropriate teaching strategies).
1850
   
                                                     
 
1847
 Teaching Service Act 1980 (NSW); Education and Training Reform Act 2006 - Sect 2.6.51. (Vic); 
Education (Queensland College of Teachers) Act 2005; Western Australian College of Teaching Act 
2004; Teacher Registration (Northern Territory) Act 2004; Teachers Registration Act 2000 (Tas); 
ACT Teacher Quality Institute Act 2010. 
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 Queensland College of Teachers v McNamara [2010] QCAT 442, [48]. 
1849
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1850
 Alamzeb v Department of Education [2001] QIR Comm 118 [26].  
 334  
 
 
The Commissioner concluded that the teacher ‘is therefore unable to adequately provide for 
the learning needs of his students.’1851 However, the complainant students will have no 
personal compensation under disciplinary procedures. 
 
8.8 Conclusion 
 
This chapter examined causes of action other than the tort of negligence with a view to 
assessing whether they provide a possible means of redress for a failure to provide an 
adequate education. All were found to be deficient in one or more respects as a means to 
promote a school authority’s duty to provide an adequate education. 
The action of breach of statutory duty was considered in the context of a potential duty under 
the Education Acts of the Australian States and Territories. On balance it was found that the 
action is not available in this context. The Education Acts of the States and Territories are of 
a general administrative or regulatory nature enacted for the benefit of the public, with no 
express provisions conferring an actionable right on a limited or particular class of persons.  
In addition the civil liability legislation narrows the scope for finding breaches of statutory 
duty by school authorities to those so gross that no reasonable authority could possibly 
engage in them. 
 
On the other hand, the mandatory child neglect and abuse reporting legislation does not 
establish administrative systems and may provide an indirect method for compensating 
children. This may be done by finding mandated officers liable for breaching their duty to 
report suspected ‘harm,’ including psychological harm. However, this use of the legislation 
may be seen as contrary to the mischief the legislation was designed to remedy.   
 
Non-government schools may provide the opportunity for actions in contract where express 
and implied terms are not met; however, the element of privity excludes the claim in five 
jurisdictions. Statutory guarantees under the Australian Consumer Law may be attracted 
where the parents are consumers of educational services; however, the child personally may 
not be able to rely on the guarantees. Furthermore, these remedies are unlikely to apply in 
                                                     
 
1851
 Ibid. 
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the case of government schools, leaving the majority of students without a remedy under this 
regime where a school does not use due skill and care in providing an adequate education.  
 
Misleading and deceptive conduct and representations provisions continue to provide 
remedies for students and parents seeking to maintain the acceptability of the non-
government school as promoted in public documents and communications. However internal 
communications such as school reports and lesson content are unlikely to be caught by these 
provisions, and thus this remedy does not serve to safeguard the provision of adequate 
education.  
 
This chapter also examined the law of fiduciary obligations and found that it would be 
unlikely to extend to the responsibility of school authorities and teachers to provide students 
with an adequate education. This chapter also examined judicial review of school 
administrative action, and procedures for disciplinary measures against teachers. These are 
unsatisfactory measures in that they fail to provide compensation for the students deprived of 
their right to an adequate education.  
 
Accordingly, none of the existing potential causes of action provide an effective means of 
redress for students, at either government or non-government schools, who are damaged by a 
failure to provide an adequate education. Hence the courts should have no coherence 
concerns about an action for educational negligence encroaching upon the ground already 
occupied by an existing cause of action.
1852
  Instead, for the majority of Australian school 
students – particularly those in government schools, an action for educational negligence is 
required to provide effective reparation for a failure to meet Australia’s obligation to 
implement the right to an adequate education.  
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CHAPTER 9   Implications for education in Australia 
 
9.1  Introduction 
 
 
This thesis has argued that, in appropriate cases where damage and causation are established, 
an action in educational negligence should be available in Australia. The action provides a 
remedy sounding in damages for failure by schools and teachers to provide an adequate 
education as required by Australia’s human rights obligations.  
 
It is possible to find the existence of a duty of care to provide an adequate education under 
general principles of the law of negligence because foreseeability and the salient features of 
vulnerability and control are able to be established in appropriate cases.
1853
 Although the 
United Kingdom Supreme Court has refused to acknowledge a general injury of educational 
underdevelopment,
1854
 this thesis argues that a failure to meet accepted measures of literacy 
achievement is capable of yielding actionable damage.
1855
 Furthermore, there are policy 
reasons in favour of finding a duty of care and no substantial policy exclusions. 
1856
 In 
particular, existing causes of action, such as breach of statutory duty, the law of contract, 
statutory guarantees, fidicuary law and administrative review are inadequate to provide 
redress for a failure to provide an adequate education. Finally, recognisable standards are 
able to be found for school authorities and teachers.
1857
  
 
This chapter considers the implications of recognising an action in educational negligence. It 
adopts a risk management approach to elaborate on the recognisable standards in Australian 
compulsory school literacy education. Each of the 4As of an adequate right to literacy 
education is reflected in these standards. If a breach of duty is established, in appropriate 
cases the element of causation may be found, according to general principles of the law of 
negligence.
1858
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9.2  Literacy standards 
 
Literacy is narrowly defined as the ability to read and write.
1859
 The definition has been 
broadened in the past decade to accommodate degrees of fluency in communication 
technologies. The current definition states that literacy-  
 
involves students in listening to, reading, viewing, speaking, writing and creating 
oral, print, visual and digital texts, and using and modifying language for different 
purposes in a range of contexts.
1860
 
 
Literacy is listed as the third element of the Australian National Curriculum (‘Curriculum’) 
for English after language and literature,
1861
 and is the first of seven essential skills described 
as General Capabilities to be embedded across the wider Curriculum content.
1862
 
 
9.2.1 What constitutes reasonable care in the provision of an adequate education in 
literacy? 
 
In implementing the Curriculum teachers are required to deliver both traditional literacy 
training and the ‘new literacies’.1863 Researchers have argued that there should no longer be 
an ‘either/or’ approach to these alternatives but rather teachers should embrace multiple 
forms of literacy.
1864
 A mix of approaches and strategies is needed to meet the needs of most 
of the learners in the classroom using a multiplicity of texts such as visual, print, aural, 
electronic and multimodal.
1865
 Teachers must acknowledge and work with the cultural and 
linguistic diversity of students and balance an emphasis on pure print accuracy with 
promoting engagement and knowledge building.
1866
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 Hamston and Scull (2007) 3, 8. 
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As noted in section 4.12.1 above, information and communications technology (‘ICT’) refers 
to more than computers and includes a range of electronic tools that can be used to support 
learning. ‘Moore’s Law’ suggests that computer power rises exponentially over short periods 
of time; hence, in the period Student A travels from primary school to high school the 
information base will have at least quadrupled.
1867
 Teachers need to adapt their methods to 
develop technologically literate students in today’s society for tomorrow’s.1868 For example, 
one researcher argued that the current dominant use of traditional literacy forms over others 
such as computer, visual, graphic and scientific literacies ignores the important skills needed 
for reading various texts such as blogs, video games, podcasts, and Facebook.1869 She argued 
that these texts are used frequently by adolescents outside the classroom and not employing 
them in the classroom detracts from the adolescent reality, leading to disengagement in 
classroom activities.
1870
 Teachers of literacy need to be able to accommodate changes in ICT 
and students’ use of mobile phone text messaging and changing methods of 
communication.
1871
 
 
APST 2.6 requires graduate teachers to ‘implement teaching strategies for using ICT to 
expand curriculum learning opportunities for students’ and  3.4 requires them to 
‘demonstrate knowledge of a range of resources including ICT that engage students in their 
learning’.  
 
It has been shown that technology used by the teacher positively impacts student 
achievement in both reading and mathematics, for example, and that students who use 
technology have some advantage in learning outcomes over students who learn without 
technology.
1872
 Using technology in the classroom supports the constructivist theory of 
learning that knowledge is relative and constructed by the individual.
1873
 Students are seen as 
creating their own knowledge by relating new information to their previous experiences.
1874
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Learning tied to constructivism assumes that students learn best when they are active 
participants in the process of learning, thinking critically and making their own decisions.   
 
Technology encourages the scaffolding approach to learning, particularly in problem solving 
activities.
1875
 For example, software packages which take the student to the next level after 
the correct answer is given, allow for closer and more immediate scaffolding than a teacher 
can provide to an individual student within a class. In the areas of reading and writing, 
technology assists students with mild and moderate disabilities and helps these students to 
collaborate.
1876
  In addition, teachers need to observe the privacy and intellectual property 
issues attending computer use and instruct students in these areas.
1877
 APST 4.5 requires 
graduate teachers to ‘demonstrate an understanding of the relevant issues and the strategies 
available to support the safe, responsible and ethical use of ICT in learning and teaching.’ 
 
Some researchers, although agreeing with the ideal of teachers using a mix of approaches, 
stressed the need for teachers to learn the traditional basics first. Data on pre-service teacher 
education has shown that there is no uniformity in training across Australia and thus no 
guarantee that beginning teachers have a minimum level of knowledge to teach literacy.
1878
 
Harper and Rennie observed that because grammar was not explicitly taught in Australian 
education systems from the early 1970s, teachers who were schooled in the ‘post-traditional 
grammar’ years lack the knowledge to teach language structures.1879 In a survey of first-year 
pre-service teachers, participants had a limited understanding of the structure of sentences, 
clauses, past tenses of verbs, pronouns and articles.
1880
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Under the Australian Professional Standards for Teachers (‘APST’)1881 graduate teachers 
must ‘know and understand literacy and numeracy teaching strategies and their application 
in teaching areas.’1882 As noted in section 5.4.3(b) the Literacy and Numeracy National 
Partnership has implemented measures to provide professional development for teachers to 
enhance their literacy and numeracy skills. Since 2008, NAPLAN testing of students has 
underlined the need for both primary and middle school teachers to demonstrate their own 
ability in these skills.
1883
 
 
In an Australian study of 2,000 children and 200 teachers, half of whom were teaching in the 
first year of school and half of whom were teaching in the second year, characteristics of 
effective literacy teachers were determined.
1884
 The researchers found that schools make a 
difference in achievement levels but that most of the difference is at class level.
1885
 
Excellence in teaching has been acknowledged as the single most important factor in 
achieving sustained improvements.
1886
 Hence teachers will be primarily responsible for 
literacy improvements in early schooling. Research finds classroom practices to be capable 
of overcoming contextual or socio-economic factors in the child’s life.1887 The ‘host of other 
factors’ mentioned by judges in the United Kingdom and United States as precluding the 
element of causation
1888
 are thus not a complete excuse for literacy underachievement.  
 
In a study conducted by Oxford University researchers, data was obtained for 3134 learners 
across 27 local authorities who were struggling to learn to read. The students aged from 6 to 
13 were tested at the beginning and the end of the ‘Catch Up’ literacy support intervention, 
and found to have made two and half times as much gain over time as children would 
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achieve on the basis of time alone.
1889
 Similarly after a large Australian study by Rohl et al 
the authors found much early academic progress was not determined by ‘pre-existing child 
factors’ and that teacher practice during early school years has the potential to make large 
contributions to literary outcomes.
1890
 
 
A student’s literacy difficulties should ideally be targeted in the first years of schooling.1891 
At Year 3, for example the first NAPLAN test is regarded as ‘too late to be an entry level 
diagnostic tool.’1892 Effective teachers of literacy in early years engage in structured teaching 
of phonics, provide extremely clear explanations of word level structures and emphasise 
comprehension of texts.
1893
 They demonstrate a wide repertoire of literacy teaching 
practices,
1894
 and are skilled diagnosticians.
1895
 Effective teachers teach word recognition, by 
scaffolding.
1896
 
 
NAPLAN uses five national achievement scales in reading, writing, spelling, grammar and 
punctuation, and numeracy, each scale consisting of 10 bands.
1897
 Teachers have indicated 
that they want more guidance in using the data generated by the national testing.
1898
 One 
criticism of the scheme concerns teachers ‘teaching to the test’ rather than providing a 
broader literacy education.
1899
 However, it has been argued that the national testing has at 
least raised awareness of literacy in schools.
1900
 The My School website profiles 10,000 
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Australian schools and allows the public to view NAPLAN results, find schools that 
compare statistically and ideally share successful practices.
1901
 
 
A longitudinal analysis of NAPLAN results may not be the best indicator that the school 
authority is providing a student an adequate education. Other measures exist which may test 
whether the schools are achieving the aspirational goal of providing an adequate literacy 
education. For example, the school may implement and monitor the Standards for Teachers 
of English Language and Literacy in Australia (STELLA). These standards were generated 
from a research project conducted by three Australian Universities in conjunction with a 
large number of teachers. The Standards are as follows:
1902
  
 
Standard 1: Professional Knowledge 
1.1 Teachers know their students 
1.2 Teachers know their subject 
1.3 Teachers know how students learn to be powerfully literate 
 
Standard 2: Professional Practice 
2.1 Teachers plan for effective learning 
2.2 Teachers create and maintain a challenging learning environment 
2.3 Teachers assess and review student learning and plan for future learning 
 
Standard 3: Professional Engagement 
3.1 Teachers demonstrate commitment 
3.2 Teachers continue to learn 
 
It is significant that the first standard requires the teacher to know their students and that this 
is placed before the requirement to know their subject. Teachers must also know how 
children become ‘powerfully’ literate and continue to learn from research into the methods 
found to promote ‘powerful’ literacy. Teachers may use these standards to enhance their 
profile of each student’s progress and reflect on their strategies for children who appear to be 
failing in literacy. 
 
                                                     
 
1901
 ACARA <http://www.myschool.edu.au> at 30 August 2012; See Hipwell and Klenowski (2011) 
133-134. 
1902
 Edith Cowan University, Monash University and Queensland University of Technology 
<http://www.stella.org.au> at 19 June 2012. 
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Failure to diagnose a student’s literacy problems in the early years of schooling does not 
necessarily mean that later school intervention will be unsuccessful.
1903
 Thus an argument by 
a student’s secondary school that it was the primary school’s responsibility to remedy his or 
her literacy under achievement may not be successful.
1904
 Certainly it is more difficult to 
remedy adolescents’ literacy difficulties given their complex needs, issues of motivation and 
engagement and possible resistance to instruction.
1905
 The structure and organisation of 
secondary school works against coherence of literary teaching and it may be invisible within 
the separate disciplines.
1906
 Beginning secondary teachers have not been found to be as 
positive about their preparation to use literacy teaching strategies as beginning primary 
teachers.
1907
 However, effective reading interventions are available for adolescent 
learners.
1908
 The whole school approach of literacy is now mandated in the Curriculum.
1909
 
For example, by the end of Year 8 a student should be able to ‘spell most words correctly 
and apply their understanding of spelling to spell specialist topic words’.1910 Hence if a 
student is approaching this milestone with spelling underachievement the school should be 
implementing remediation. Feedback should be given to the student’s teachers and support 
given to the teachers to improve their practice.
1911
  
 
Schools with timetabled structures to accommodate cross-curricular literacy, tailored to the 
school community have been found to be better prepared to provide literacy education.
1912
 
The role of the school leader is critical in creating a culture of performance and 
                                                     
 
1903
 Whithear (2009) 39; Judi Randi et al, ‘Teaching Children with Autism to Read for Meaning: 
Challenges and Possibilities’ (2010) 40 Journal of Autism and Developmental Disorders 890, 894. 
1904See Val Faulkner et al, ‘I know it is important but is it my responsibility? Embedding literacy 
strategies across the middle school curriculum’ (2012) 40(1) Education 3-13: International Journal of 
Primary, Elementary and Early Years Education 35, 37; See section 1.2 above as to joint liability. 
1905
 Whithear (2009) 33. 
1906
 McLoughlin (2010) 21. 
1907
 William Louden and Mary Rohl, ‘“Too many theories and not enough instruction”: perceptions of 
preservice teacher preparation for literacy teaching in Australian schools’ (2006) 40 92) Literacy 66, 
70. 
1908
 Whithear (2009) 30; Faulkner et al (2012) 45; Hsu-Min Chiang and Yueh-Hsien Lin, ‘Reading 
Comprehension Instruction for Students with Autism Spectrum Disorders: A Review of the Literature’ 
(2007) 22 (4) Focus on Autism and Other Developmental Disabilities 259, 265. 
1909
 ACARA (2012) 3. 
1910
 Ibid 22. 
1911
 Australian Institute for Teaching and School Leadership (‘AITSL’), Australian Teacher 
Performance and Development Framework (2012) 2 <http://www.aitsl.edu.au> at 30 August 2012. 
1912
 Martin Strong, ‘Building Capacity for Literacy Teaching: Getting it Right in Secondary Schools’ 
(2010) 18(2) Literacy Learning: the Middle Years 54, 56;  Barbara Comber and Helen Nixon, ‘Critical 
reading comprehension in an era of accountability’ (2011) 38 Australian Educational Research 167, 
172. 
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development.
1913
The Australian Professional Standards for Principals place greater emphasis 
on the principal as educational leader.
1914
  
 
9.3   Acknowledging individual differences 
 
School populations in Australia have become increasingly culturally and linguistically 
diverse.
1915
 When this is combined with policies of inclusivity in schools,
1916
 
accommodations for a range of students must be made by schools and teachers. The duty to 
provide an adequate education is specific and owed to each student. Hence steps should be 
taken to identify and accommodate individual differences. This section sets out a selection of 
individual differences which may impact on students’ literacy progress and which require 
accommodations. Although possible variables are incalculable, it is useful to include the 
following characteristics. These include the student being male (because of findings as to 
boys’ reading difficulties);1917 Indigenous (because of the concerns as to Indigenous 
students’ literacy levels);1918 autistic (because of the recorded rise in the number of children 
suffering from autism);
1919
 suffering from learning difficulties (because the term embraces 
several forms of frequently occurring academic difficulties.);
1920
suffering from  ADHD 
(because of the growing number of children with this disorder)
1921
; and a non-disabled 
compliant student whose educational progress has been consistently overlooked in poorly 
                                                     
 
1913
 AITSL (2012) 4; Strong (2011) 57; Richard Niesche and Robyn Jorgensen, ‘Curriculum reform in 
remote areas: the need for productive leadership’ (2010) 48 (1) Journal of Educational Administration 
102; Gonski Report (2011) 142, 
1914
 Gonski Report (2012) 216. 
1915
 Comber and Nixon (2011) 168. 
1916
 See section 5.5.1 above. 
1917
 Kevin Wheldall and Lisa Limbrick, ‘Do More Boys Than Girls Have Reading Problems?’(2010) 
43(5) Journal of Learning Disabilities 418, 424, 427. 
1918
 Gonski Report (2011) 24; Richard Niesche and Robyn Jorgensen, ‘Curriculum reform in remote 
areas: the need for productive leadership’ (2010) 48 (1) Journal of Educational Administration 102, 
102: the underperformance of Indigenous students is considered one of the most pressing issues facing 
education in Australia. 
1919
 Megan Hammond, My Life With Asperger’s (2010)  156; In the United States autism is the fastest 
growing disability: Joseph B Ryan et al ‘Research-Based Educational Practices for Students With 
Autism Spectrum Disorders’ (2011) 43 (3) Teaching Exceptional Children 56, 56; See also Kristen L 
Hess et al, ‘Autism Treatment Survey Services Received by Children with Autism Spectrum 
Disorders in Public School Classrooms’ (2008) 38 Journal of Autism and Developmental Disorders 
(2008) 961, 961; Ryan et al (2011) 56: autism is the fastest growing disability in the United State.. 
1920
 Jason L Skues and Everarda G Cunningham, ‘A contemporary review of the definition, 
prevalence, identification and support of learning disabilities in Australian schools’ (2011) 16 (2) 
Australian Journal of Learning Difficulties 159, 163. 
1921
 Dianna L McFarland et al, ‘Educating Attention Deficit Hyperactivity Disorder Children’ (1995) 
115 (4) Education 597, 601. 
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disciplined classrooms in a disadvantaged area,
1922
 (because of the frequent reports of 
classrooms where learning is disrupted by a vocal minority).  
9.3.1   The male student 
 
This section considers reasonable accommodations which could be made for boys. Research 
suggests that boys may have a greater likelihood of having reading problems than girls.
1923
 In 
a study of 1,133,988 samples from New South Wales literacy and numeracy tests 
administered to third and fifth grade students over 10 years, researchers found a clear 
predominance of boys scoring in the lowest achievement bands and girls in the highest bands 
in both third and fifth grades.
1924
 Although a larger scale study than some previously 
conducted, this study’s findings confirmed what had already been known.1925 In 2003 
government funded Australian research had addressed the needs of boys’ education 
generally. For example, Recommendation 4 of the Boys’ Education Lighthouse Schools 
Program stated that ‘schools should have programs that address the emotional needs of boys 
within a physically active context.’1926 As noted in section 5.3.5 teachers who employ more 
active hands-on learning experiences seem to engage boys more than by passive in-class 
experiences.
1927
 One researcher has observed that boys ‘learn the teacher, then the subject’ 
and that teachers may succeed with boys if they recreate in the classroom the kind of 
teamwork which engages boys in sports.
1928
 An emphasis on information technology 
communication has been seen as a particular encouragement in boys’ education.1929 
Computer software used to teach literacy skills has been more engaging than traditional 
bookwork.
1930
 Where lessons incorporate future employment skills such as construction, 
                                                     
 
1922
 Gonski Report (2012) 124: schools with ‘concentrations of disadvantage’ are characterised by 
behaviour problems. 
1923
 Kevin Wheldall and Lisa Limbrick, ‘Do More Boys Than Girls Have Reading Problems?’ (2010) 
43(5) Journal of Learning Disabilities 418, 424, 427. 
1924
 Ibid 420, 424. The tests were a forerunner to NAPLAN. 
1925
 Ibid 424. 
1926
 See section 5.3.5 above: Commonwealth of Australia, Meeting the Challenge: Guiding Principles 
for Success from the Boys’ Education Lighthouse Schools Program (‘Meeting the Challenge’) (2003) 
21. 
1927
 Ibid; However, other researchers believe teachers should challenge their own stereotyping of how 
boys behave, think and learn, resist simplistic ‘tips’ and thus avoid reinforcing gendered pedagogical 
effects: see Wayne Martino et al, ‘Interrogating single-sex classes as a strategy for addressing boys’ 
educational and social needs’ (2005) 31(2) Oxford Review of Education 237, 238, 251, and Wayne 
Martino et al, ‘Issues in boys' education: a question of teacher threshold knowledges?’ (2004) 16(4) 
Gender and Education 435, 436, 451. 
1928
 Richard Whitmire, Why Boys Fail (2010) 158. 
1929
 Meeting the Challenge (2003) 21. 
1930
 Whitmire (2010) 156. 
 347 
 
motor-mechanics and landscaping, not only may otherwise disengaged boys find activities 
through which they can succeed, but literacy skills may be enhanced by a valid context such 
as in reading instructions and manuals.
1931
 The use of special literacy intervention courses 
and mentoring programs with a ‘book buddy’ has also been found to be effective.1932 Thus to 
meet the standard of adequacy in literacy education for a boy, schools should have policies 
in place for engaging boys in literacy, and special programs should be made available and 
promoted with credible incentives. Given the established research in the area of boys’ 
education, should no other reason be found for the boy’s disengagement with literacy study, 
co-educational schools may breach the standard if these policies and programs are not 
offered.  
 
The range of contemporary literature available in Australia which appeals to both genders, 
means boy-friendly material may be included in the curriculum. In the early secondary 
school, without the restriction of an external examination there is latitude in the choice of 
material and therefore the school authorities should instruct English teachers to include boy 
friendly material in their lesson plans. Boy friendly pedagogies have been well researched 
and promulgated in Australia over the past decade.
1933
 The first APST standard 1.1 now 
requires graduate teachers to understand how physical characteristics of students may affect 
their learning. Standard 1.2 requires an understanding of research into how students learn.  
This would seem to cover the specific accommodations required to engage boys. Suitable 
stimulus material may be enough to make a difference to a boy’s English level of 
achievement, and potential disengagement from the main literacy subject maybe precluded 
with an adequate curriculum design.  
 
9.3.2   The Indigenous student  
 
A range of issues may affect the Indigenous student’s literacy learning and certain  
accommodations are necessary. As noted in section 5.5.2 a system-wide change in approach  
to Indigenous education is seen as required. It was noted that strong school leadership is  
                                                     
 
1931
 Adrian Ashman (ed), Educating Children with Diverse Abilities (2005) 421. 
1932
 Whitmire (2010) 155, 113. 
1933
 See eg Bob Lingard et al and Australian Government, Department of Education, Science and 
Training, Addressing the educational needs of boys (2002); B Nyland, ‘Language, literacy and 
participation rights: Factors influencing educational outcomes for Australian boys’ (Paper prepared 
for the AARE Conference, Fremantle, December 2001); 
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important in encouraging a culture of learning that includes Indigenous students.
1934 
 
The Australian Government’s Indigenous Education reform agenda was stated to be based 
on teachers and principals working with communities to build skills in literacy and numeracy 
in particular, with ‘quality teaching’ being seen as highly important.1935 In a 2005 study it 
was found that a high percentage of pre-service teachers felt unprepared to teach Indigenous 
students.
1936
 APST 1.4 now requires graduate teachers to be able to demonstrate an 
understanding of the impact of culture, cultural identity and linguistic background on the 
education of students from Aboriginal and Torres Strait Islander (‘ATSI’) backgrounds. 
APST 2.4 requires graduate teachers to be able to
 
demonstrate a broad knowledge, 
understanding of and respect for ATSI histories, cultures and languages. 
 
Improving ATSI literacy requires more than simply emphasising basic skills. This is seen to 
treat the symptoms rather than the underlying causes of the disease.1937 When teachers go 
into the communities, participate and then provide authentic and meaningful tasks, teaching 
strategies will be more successful.
1938
 For example, teachers may arrange for elders to visit 
the classroom and incorporate traditional knowledge as the basis of literacy programs.
1939
 
Knowing the culture, language and lifestyle of the local community has been found to help 
the teachers to engage the students.
1940
 Teachers must adjust literacy teaching to relate lesson 
themes to people who are important to them and to community interests. It is important for 
school authorities to remember that Indigenous Australians are not part of a homogenous 
culture, and that sensitivity to the heterogeneity of Indigenous students will make learning 
more meaningful to the student.
1941
 
                                                     
 
1934
 Niesche and Jorgensen (2010) 102. 
1935
 Julia Gillard, Indigenous Leadership in Education Institute: Stronger Smarter Summit, Brisbane 
28 September, 2009. 
1936
 Rohl and Greaves (2005) 4.  
1937
 Myra Dunn, ‘Aboriginal literacy: Reading the tracks’ (2001) 54(7) The Reading Teacher 678, 679. 
1938
 Ashman (2005) 207. 
1939
 Catherine Doherty, ‘Extending horizons: Critical technological literacy for urban Aboriginal 
students’ (2002) 46 (1) Journal of Adolescent & Adult Literacy 50, 58; Dunn (2001) 688; Niesche and 
Jorgensen (2010) 114.  
1940
 Lee Simpson and Susan Clancy, ‘Enhancing Opportunities for Australian Aboriginal Literacy 
Learners in Early Childhood Settings’(2005) 81 (6) Childhood Education 327, 328 
1941
 Gawaian H Bodkin-Andrews et al, ‘Engaging the Disengaged?: A Longitudinal Analysis of the 
Relations Between Indigenous and Non-Indigenous Australian Students’ Academic Self-Concept and 
Disengagement’ (2012) 11 (2) Journal of Cognitive Education and Psychology 179, 191. 
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Amongst more traditionally oriented Aboriginal people, learning is more holistic than in the 
European tradition.
1942
 As a result, Aboriginal children can experience discontinuity between 
home and school particularly in the area of literacy. The Western tradition based around 
models of inductive learning having its origins in Plato suggests that when a teacher asks a 
question he or she will draw the knowledge out of the learner. However, some researchers 
argue that in the Australian Aboriginal tradition, learning is done by observation and 
imitation rather than by verbal instruction.
1943
 Hence, pedagogies that revolve around the 
processes of questioning are not necessarily appropriate for Aboriginal learners.
1944
 
 
One study has shown that Indigenous students who are considered ‘poor readers’ may 
become adept learners in the electronic environment.
1945
 When given the opportunity to 
achieve success in creating computer generated cut and paste illustrated narratives, for 
example, these students progressed to creating coherent expository texts and independently 
building vocabulary.
1946
 Another study found that enhancing academic self-concept amongst 
Indigenous students may be a useful strategy for addressing patterns of school 
disengagement.
1947
 
 
It was also pointed out in section 5.5.2 that teachers need to accept Aboriginal English as the 
first language of many students in some school areas.
1948
 Because those children who come 
to school with language patterns close to the language of instruction have more success in 
literacy learning,
1949
 ideally teachers need to use Aboriginal English in early childhood 
education. Standard Australian English should be gradually introduced.
1950
 As soon as 
possible, children need to learn the literacy concept of ‘register’ or the effect of circumstance 
on the formality of text.
1951
 With this understanding they can write creative texts in their 
primary language and use mainstream English for tests.
1952
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 Dunn (2001) 680. 
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1945
 Doherty (2002) 53. 
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1947
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1948
 Brasche and Harrington (2012) 122. 
1949
 Lee Simpson and Susan Clancy, ‘Enhancing Opportunities for Australian Aboriginal Literacy 
Learners in Early Childhood Settings’ (2005) 81 (6) Childhood Education 327, 328. 
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 Ibid 688-689. 
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 Gordon Winch and Gregory Blaxell, The Primary Grammar Handbook (1994) 130. 
1952
 Dunn (2001) 680. 
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Literacy ability is measured through national testing which values the acquisition of skills 
above a sociocultural approach. One commentator argues that the ‘neoliberal framework of 
teaching English literacy’, although presented as a ‘pedagogy of empowerment’ is unlikely 
to be successfully embraced by students who are still suffering racial discrimination.
1953
 
 
The skills acquisition approach either silences or shows little understanding of groups such 
as Indigenous learners.
1954
 These students need to learn to navigate the sociocultural 
practices of mainstream culture settings to learn the formal literacy skills of the dominant 
culture.
1955
 What may be seen as poor educational outcomes from a non-Indigenous 
perspective may be seen from another perspective as a failure of the school system to engage 
the student and as a rejection by the Indigenous students of that school system.
1956
 
 
Indeed the ‘dominant culture’ has recently determined that the performances of teachers and 
students are to be treated as measurable, ‘objects of scrutiny’ to be rewarded or punished.1957 
In this sense, the advent of NAPLAN and the Australian Professional Standards for Teachers 
demonstrates that not only may the dominant culture ignore the sociocultural approach to 
Indigenous education, but the legal system in employing these initiatives to strengthen a duty 
to provide an adequate education, may serve to entrench an assimilative skills-based 
approach. It is argued that while this critique is accepted as valid, the skills-based approach 
supported by legal action has tangible benefits for minority Indigenous students which 
outweigh the disadvantages. 
 
The Indigenous student’s school at needs to be aware of his or her cultural context. The links 
with extended family and community need to be understood.
1958
 At the same time in 
fostering the student’s use and mastery of technological literacy1959 the school may assist the 
student to become a powerful learner in an environment where he or she is given the 
opportunity to succeed.
1960
 The student’s academic self-concept is likely to affect the desire 
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 Alex Kostogriz,’Interrogating the ethics of literacy intervention in Indigenous schools’ (2011) 10 
(2) English Teaching: Practice and Critique 24, 31, 34. 
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 Simpson and Clancy (2005) 329. 
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 Doherty (2002) 57. 
1959
 Simpson and Clancy (2005) 53. 
1960
 Doherty (2002) 58. 
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to attend school and engage in classwork.
1961
 The teachers need to meet the student’s carer to 
discover the language use in the home and family members who may visit the school as 
guest speakers. Curriculum content must include Indigenous perspectives of history and 
culture to foster the student’s sense of belonging in the school setting, particularly in early 
high school when her adolescent self-esteem may be most vulnerable.  The schools must 
attempt to incorporate the student’s community, encourage the development of computer 
skills and respect the student’s cultural links. 
 
9.3.3   The student with autism   
 
Research into teaching children with autism and learning difficulties is well established 
today both in Australia and overseas. Hence every school should have a considered plan of 
intervention strategies in place, so that no beginning teacher may be excused from 
implementing these in teaching children with autism or learning difficulties. Because 
problems with literacy may signal learning difficulties or autism, all Australian schools have 
a duty to refer those children struggling with literacy for testing. If no referral is made, and 
no intervention is attempted in the circumstance of a student consistently failing in English, 
this may be evidence of a breach of the duty to provide an adequate education.  
 
The Diagnostic and Statistics Manual – Fourth Edition (‘DSM-IV’) defines autism as a 
‘developmental disorder’ characterised by ‘deficits in social interactions and communication 
(including language) skills,’ limited imaginative ability, and a tendency toward a repetitive 
pattern of behaviour.
1962
 Autistic occurs on a spectrum of disorders (‘ASD’) which may 
change over time,
1963
 and which range from Asperger’s Syndrome (‘AS’) to a ‘pervasive 
developmental disorder not otherwise specified’ (‘PDD-NOS’) where the full criteria for 
classic autism or Asperger’s is lacking.1964 Sufferers of ASDs exhibit a full range of 
intellectual abilities from above average intelligence to below average. ‘High functioning’ 
sufferers, typically those with AS, often demonstrate less severe deficits than others on the 
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 Bodkin-Andrews et al (2012) 191. 
1962
 American Psychiatric Association (2000) 48. 
1963
 Ryan et al (2011) 56: average onset is 15 months; researchers have found structural and chemical 
differences in the brain of a developing foetus signalling autism in the first trimester. 
1964
 Edna Carter Young et al, ‘The Use of Two Language Tests to Identify Pragmatic Language 
Problems in children with Autistic Spectrum Disorders’ (2005) 36 (1) Language, Speech & Hearing 
Services in Schools 62, 63; ‘Kanner’s Syndrome’ is also used to refer to those children with the more 
severe form of autism: Deslea Konza, ‘Providing Behavioural Support for Young Children with 
Asperger’s Syndrome in Inclusive Settings’ (2006) 12 (10) International Journal of Learning 187, 
187. 
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spectrum.
1965
 However, wherever children fall on the spectrum, those with ASDs usually 
demonstrate well-developed word recognition skills, but their reading comprehension is 
severely impaired.
1966
 Poor comprehenders are quite skilled at phonological processing and 
word recognition, but are less skilled at attending to semantic representations.
1967
 Hence an 
untrained person listening to an ASD sufferer reading aloud may overestimate their actual 
language ability.
1968
 Their comprehension impairment may only be discovered when it is 
noticed that they have a poor ability to recognise the needs of conversational partners and 
exchange of information.
1969
 
 
Practitioners have identified six main areas in which children with ASDs encounter 
difficulties in schools: behaviour, learning and thinking, conversation, sensory and motor 
experiences, language and communication
1970
 and social skills.
1971
 ASD is often 
accompanied by other conditions such as attention deficit hyperactivity disorder (‘ADHD’), 
dyspraxia and dyslexia. ADHD reflects an inability to focus and maintain attention rather 
than actual deficiencies in processing information.
1972
 Dyspraxia involves a developmental 
coordination difficulty which can co-exist with dyslexia or ADHD.
1973
 The resulting motor 
planning difficulty present from birth leads to problems with language perception and 
thought, and physical activities being hard to learn and remember.
1974
  
 
As noted in section 5.2 all States and Territories in Australia provide programs for students 
with special needs in intellectual and physical capacities, behaviour disorders, and learning 
ability, as well as for migrant students with difficulties in numeracy and literacy skills. If a 
student has a learning difficulty or disorder
1975
 impacting on literacy development, 
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 Jennifer B Ganz and Margaret M Flores, ‘The Effectiveness of Direct Instruction for Teaching 
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 edn (2007) 6. 
1974
 Ibid 10-11. 
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intervention is recommended at the end of kindergarten or the beginning of Year 1.
1976
 
However should a student reach middle school age and still have specific difficulties with 
reading comprehension a number of approaches have been found to be effective.
1977
 A range 
of standardised tests are available to measure achievement of specific skills and general 
reading progress of early school students.
1978
 The implementation of the National Curriculum 
for English has been seen as having the potential to contribute to a reduction in the number 
of children experiencing reading difficulties, but only if teachers also receive training in 
intervention strategies.
1979
  
 
Accepted practice includes that the autistic student should be given clear signposts 
throughout instruction, with learning experiences clearly directed, without redundant 
comments and conflicting non-verbal communication from the teacher.
1980
 Children with 
autism do not automatically learn how to put words together in a sentence. They must be 
explicitly taught sentence construction, preferably from visual examples and as part of a 
daily reading routine for using vocabulary words to create sentences.
1981
 Reading 
comprehension instruction is an essential component of the curriculum. Researchers have 
found that although teachers tend to ask many comprehension questions, the process of 
instruction in reading comprehension has been neglected in schools.
1982
 
 
It has been shown direct instruction (‘DI’) is most effective in teaching language skills to 
children with autism.
1983
 The three essential components of DI lie in: (a) the instructional 
design; (b) prescriptive presentation techniques; and (c) organization of instruction. The 
instruction is designed so that the curriculum is divided into strands; students engage in 
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 Meree Reynolds et al, ‘Early identification of young struggling readers: Preliminary benchmarks 
for intervention for students in years one and two in schools in New South Wales’ (2011) 16(2)  
Australian Journal of Learning Difficulties 127, 131. 
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of Education thesis, Faculty of the Graduate School of Education, Harvard University 2008) 214; See 
discussion below of Australian Professional Standards for Teachers 1.5 and 1.6. 
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 Leslie Todd Broun, ‘Teaching Students With Autistic Spectrum Disorders to Read’ 
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 Randi et al (2010) 897. 
1983
 Ganz and Flores (2009) 81: at least 90% of the students improved in the study using DI. 
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learning tasks from several different strands within the same lesson. Presentation techniques 
are prescribed for the teacher which vary based on the learning objective. Instruction is 
organized so that procedures for tight scheduling and arrangement of materials allow 
students to maintain engagement.
1984
   
 
Teachers should use reading materials that talk about practical and authentic experiences 
within the child’s area of interest rather than fantasy. Non-fiction materials with instructions 
such as those which guide the construction of an object or vehicle are more effective than 
fiction.
1985
 The visual processing if a student with ASD is more successful than auditory 
processing.
1986
 Some ASD sufferers require a very high level of visual structure to enable 
them to understand what is expected of them during the school day and teachers have written 
in student’s diaries to organise the student’s daily timetable.1987 
 
Technology is important to enhance the learning and thinking experiences of children with 
ASD.
1988
 If the student is an auditory learner, auditory stimuli can be used. It is important, 
however to limit the sensory input. For example some children are sensitive to touch and 
non-verbal communication; in these cases the teacher should use a neutral vocal tone and 
avoid touching the student as instruction is given.
1989
 The subtleties of language, inference, 
analogies and metaphors may confuse the student unless these are explicitly taught.
1990
 
 
In Australia, teachers are expected to read the special needs student profile before teaching 
the child and liaise with the special needs coordinator.
1991
 Ideally an area should be set up 
within the classroom suitable for individual work and seating arranged to minimise 
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Special Education 54, 56; the method of engagement being doubly effective if the child with autism is 
a boy. 
1986
 Juliette Brooke, ‘A tool for increasing participation among pupils with autistic spectrum disorders’ 
(2008) 11 (2) Learning Disability Practice 30, 32. 
1987
 Ibid. 
1988
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 See eg Queensland Government Department of Education Training and Employment, Individual 
Education Plans (IEPs) for Students with Disabilities 
<http://education.qld.gov.au/studentservices/learning/disability/iep/index.html > at 4 January 2013; 
see also Draft National Standard 1.6 in section 8.4.2 (a) above: beginning teachers must also have a 
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distractions.
1992
 Many children with ASD are unable to screen out unimportant sensory 
messages or to prioritise items of importance.
1993
 Rather than expecting the student to focus, 
teachers are to expect distractibility from ASD children and plan accordingly as far as 
possible. 
 
The United States Individuals with Disabilities Education Act (‘IDEA’)1994 case law has 
considered accepted practices for teaching children with autism.
1995
 The courts have 
considered that school districts may exercise broad discretion in deciding services and 
placement for young children with autism. If two programs are presented, both of which 
seem adequate to meet the child’s needs, the school district is permitted to opt for the less 
costly of the two without breaching the legislation.
1996
 No attempt at presenting either of the 
available programs would be a clear breach. Similarly in Australia if a school authority 
implements and supervises interventions to support children in diagnosing and treating 
autism, in accordance with accepted practices as outlined above, it may be seen as meeting 
the standard of care to provide an adequate education. If a teacher fails to present the 
program implemented by the school authority then the teacher may be personally liable in 
educational negligence. 
 
9.3.4 The student with literacy learning difficulties 
 
Because ASDs are on a ‘spectrum’ and capable of changing over time, if a student is 
considered to have a learning difficulty other than ASD, similar considerations apply. 
‘Learning disorders’ are listed in the Diagnostic and Statistics Manual – Fourth Edition 
(‘DSM-IV)1997 as being diagnosed: 
 
when the individual’s achievement on individually administered, standardised tests 
in reading, mathematics, or written expression is substantially below that expected 
for age, schooling, and level of intelligence. The learning problems significantly 
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interfere with academic achievement or activities of daily living that require reading, 
mathematical or writing skills. 
 
In Australia there is no national definition of ‘learning disorders’ or ‘learning disabilities’.1998 
Learning ‘difficulties’ is a wider term often used to embrace the experience of academic 
difficulties for a variety of reasons.
1999
 It was noted in section 6.4.3 (d) above that failure of a 
school to diagnose a student’s learning disorder such as dyslexia, for example, has been 
found to be a breach of duty in the United Kingdom.
2000
 In Turner v Department of 
Education and Training2001 the successful complainant was described by the Deputy 
President as suffering from a ‘language disorder and learning disability’.  
 
It is argued that the diagnosis of a disability/disorder, although required in the context of 
equal opportunity remedies, is not necessary for an action in educational negligence. If the 
student exhibits difficulties in literacy development, interventions should be implemented 
according to the methods and strategies available. Standard 1.5 of the APST requires 
graduates to demonstrate knowledge and understanding of strategies for differentiating 
teaching to meet the specific learning needs of students across the full range of abilities. 
Standard 1.6
 
 requires that they demonstrate broad knowledge and understanding of 
legislative requirements and teaching strategies that support participation and learning of 
students with disability (emphasis supplied).  Hence the ‘full range of abilities’ in Standard 
1.5 would include students with literacy learning difficulties, to be distinguished from those 
with disabilities under Standard 1.6.  
 
9.3.5   The student with ADHD 
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If a student suffers from ADHD there are accommodations which are necessary for students 
suffering from this disorder. 
ADHD is distinguished from the intermittent displays of inattention, impulsivity, disruption 
and hyperactivity common to most children.
2002
 It is when these behaviours are more 
frequent or more severe than usual for the child’s age that a diagnosis of ADHD is 
considered and where there is evidence of significant impairment in social, occupational or 
academic functioning.
2003
ADHD reflects an in ability to focus and maintain attention rather 
than actual deficiencies in processing information.
2004
 To be considered ADHD generally the 
symptoms must manifest themselves before the child is seven years of age, persist for at least 
six months, be inconsistent with the child’s developmental level and present in at least two 
settings (such as home and school).
2005
  
 
The American Psychiatric Association Diagnostic and Statistical Manual of Mental 
Disorders 4
th
 edition
2006
 (‘DSM-IV’) isolates three types of ADHD: the combined type, the 
predominantly Inattentive, and the predominantly Hyperactive-Impulsive type. The first type 
is recognised where a child is easily distracted, impulsive and unable to settle to do quiet 
leisure activities; the second where the child is absent minded and disorganised; and the third 
where the child is overly energetic but able to learn despite not appearing to listen.
2007
  
 
It is estimated that between 3 and 10 % of all school age children suffer from ADHD.
2008
 
This means that most inclusive mainstream classrooms are likely to have at least one student 
who displays characteristics associated with ADHD.
2009
 ADHD behaviour is known to 
diminish with age, 
2010
and is more likely to appear in boys.
2011
 Current etiological studies 
find that there are multiple causes.
2012
 Treatments include Ritalin (methylphenidate), a slow-
release version of the medication marketed as Concerta,
2013
 antidepressants, and behavioural 
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and cognitive therapy.
2014
 As many as 80% of ADHD students have been found to exhibit 
academic performance problems,
2015
 including poor comprehension.
2016
 
 
In 2006 one researcher noted that although many school-based interventions for students 
with ADHD and related disorders had been studied, the number and scope of these 
documented interventions ‘paled in comparison’ with the volume of research literature on 
stimulant medications in the United States.
2017
 
 
A recent Australian study of 454 Australian qualified and preservice teachers across a range 
of rural and urban schools examined the teachers’ knowledge of and attitudes toward 
teaching children with ADHD.
2018
 The study found a risk of teacher burnout while teachers 
continued to teach in a professional manner despite harbouring negative emotions and 
thoughts towards children with ADHD.
2019
  Consequently, the study recommended in-service 
training and consultation with school psychologists to improve the teachers’ awareness of 
their emotional responses to teaching children with ADHD and develop coping skills.
2020
 It is 
submitted that such a strategy may assist in both teacher retention and improvement in 
teaching children with ADHD. 
 
Schools which practise interventions focused mainly on behaviour control of students with 
ADHD may achieve a reduction of disruptive activity, but do not address social and 
academic difficulties.
2021
 In this regime, classroom teachers generally are the sole mediators 
of school-based interventions whereas research has established that more successful 
strategies may be implemented by involving multiple mediators.
2022
In addition to being 
implemented across classrooms, treatment strategies should be conducted over successive 
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years.
2023
 School teams in communication with parents and health professionals, should meet 
regularly to alter intervention strategies, particularly as doctors are making medication 
dosage adjustments.
2024
 Ideally parents,
2025
 health professionals, and teachers should facilitate 
a common treatment approach across home and school settings.
2026
 Principals should make 
sure teachers and administrators are aware of the signs and treatments of ADHD.
2027
  School 
counsellors may play a critical role in the treatment of ADHD in providing cognitive 
interventions to engage the child in a discussion of the ways that their symptoms impact their 
emotional and interpersonal life, and to develop their resilience and coping skills.
2028
 
 
  
However, teachers play central roles reporting symptoms, advising parents to seek 
assessment, and assisting children with ADHD to achieve academically and socially.
2029
 
Teachers need to be aware of the range of treatments for ADHD and possible side effects.
2030
 
The key is for the school and the teacher to find a cooperative strategy which neither 
overburdens the teacher, nor excludes proactive parents from the process.
2031
 
 
The recent Australian study of teacher knowledge of ADHD noted above showed that as 
teachers gain experience in teaching children in the classroom their knowledge and skill in 
this area increases; however they become less confident and ambivalent towards the children 
with ADHD.
2032
 New Zealand researchers in another context have found that teachers who 
see themselves as solely responsible for keeping children actively learning at all times are 
setting themselves up for failure.
2033
 Hence it is submitted that support by the school 
authority of the teacher is essential both for the teacher and the progress of their students. 
Teachers who are found to have limited knowledge of the range of treatments for ADHD
2034
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must be given training in the care of children with ADHD along with instruction in the 
stressors and pitfalls that accompany this aspect of their career. 
 
ADHD students generally experience more fruitful learning in ordered settings. Hence 
teachers should establish and maintain a basic classroom routine, and give advance warnings 
of changes to the daily schedule.
2035
 Self-esteem building, although important for all 
students, is critical for students with ADHD since they are frequently disliked by their 
peers.
2036
 Giving positive feedback and structuring their learning to ensure success is 
attainable assists in the building self-esteem.
2037
 Interventions targeting the child’s cognitive 
distortions such as being a ‘bad kid’ can be addressed by the teacher in changing the child’s 
self-labelling to a sense of being ‘a good and normal kid who happens to have some 
difficulty with specific behaviours’.2038 
 
The student’s poor comprehension may be assisted by systematic explicit instruction in 
evidence- based practices.
2039
 Also recommended is the use of Computer Assisted Instruction 
(‘CAI’). CAI software is designed to address specific instructional objectives while limiting 
non-essential features that may otherwise distract a student with ADHD such as sound 
effects and animation.
2040
 Use of CAI has resulted in increases in oral reading fluency and 
decreases in off task behaviour in children with ADHD.
2041
 The software is able to highlight 
essential material with large print and colour, divide content material into smaller bits of 
information and provide immediate feedback about response accuracy.
2042
 Student frustration 
levels may be decreased with the immediacy of the correction in CAI. Students with ADHD 
have been found to develop as well as typically developing students with the use of 
computers.
2043
 
 
Some strategies suggested for each of the symptoms of ADHD include: 
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 Distractibility: incorporate physical movement into lessons; separate larger 
assignments into smaller parts. 
 Interrupting: develop a discreet language with the child to signal that they are 
interrupting; give praise when they are not interrupting. 
 Impulsivity: develop a behaviour plan with the student and give consequences 
immediately; be specific in praise for good behaviour. 
 Fidgeting and hyperactivity: release energy with sport or errands; provide a stress 
ball or other object to use discreetly. 
 Difficulty following directions: break down and reinforce steps in instructions; 
redirect when off task in a calm but firm voice.
2044
 
 
Creative activities relying on active experimentation using kinaesthetic teaching approaches 
has been found to be effective for students with ADHD.
2045
 Bringing an English text to life 
by dramatic improvisations may thus be more effective for the student with ADHD than 
traditional sedentary practices. Hence if a student has ADHD, the school should have 
implemented a school wide plan of intervention over the entire course of the studen’s 
enrolment. Team meetings should have taken place and regular communication attempted 
with parents and health professionals to co-ordinate changes in medical treatment and the 
demands of more advanced instruction. Computer access with CAI should be made available 
to the autistic student to supplement or, in some instances, replace classroom instruction. If  
the school has not implemented these strategies the authority may be liable in educational 
negligence.  
 
9.3.5 The overlooked compliant student  
 
Finally ‘compliant’ students who have been consistently overlooked in chaotic, undisciplined 
classrooms may assert that the school authority has failed to provide them with an adequate 
education in literacy.  Adequate behaviour management strategies must be implemented by 
schools and teachers. In order for a student to receive an education of adequate quality, 
delivered by teaching of adequate quality, school and classroom discipline must permit an 
environment of learning to take place. Students may be deprived of this educational 
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environment when the classroom is dominated by students with behavioural problems 
monopolising the teacher’s attention.2046 
 
Teachers have been found to deny the well behaved students the benefit of addressing their 
questions about subject content as they manage the behaviour of the vocal minority in the 
class.
2047
 This can result in the silent disengagement of many compliant
2048
 students because 
their disinterest is not vocalised. 
 
Recent research in the United States and Australia has indicated that students in classrooms 
where behaviour is poorly managed receive less academic instruction and are more likely to 
have long-term negative academic outcomes than students in well-managed classrooms.
2049
 
Most students (80-90%)
2050
 have been recognised as being compliant in classrooms, but their 
behaviour is infrequently acknowledged as the teacher’s attention is disproportionately 
drawn to students demonstrating antisocial behaviour. The defiant children are regularly 
considered by teachers in lesson planning for avoiding behaviour incidents, and in classroom 
instructions which are less likely to trigger disruptive behaviour.
2051
 
 
Australian Professional Standard 4.3 requires graduate teachers to ‘demonstrate knowledge 
of practical approaches to manage challenging behaviour’. One study has found more than 
half of the primary teacher preparation programs in Australia lack stand-alone classroom 
behaviour management units and that early career teachers feel underprepared in managing 
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challenging student behaviours.
2052
 Hence inclusion of units in behaviour management 
strategies in Australian teacher preparation programs should be provided.
2053
  
 
Section 5.4.5 outlined the limitations on corporal punishment in Australian schools. CROC 
requires that school discipline be administered in a manner consistent with children’s 
dignity, and the ALRC Report 84 found corporal punishment to be inconsistent with the 
preservation of the child’s dignity.2054 
. 
School administrators and teachers need the skills to prevent student misbehaviour and deal 
with problems as they arise to create an environment suitable for learning.
2055
 Schools should 
evaluate the effectiveness of discipline plans. The collection of data allows teachers and 
officials to determine the success of the policies and practices.
2056
 Disciplinary actions 
should be documented and witnessed. The principal must be well informed about the 
complex balancing of rights and interests required, and must develop appropriate policies to 
protect all stakeholders.
2057
 Hastily written school policies without teacher input will impair 
teachers’ motivation.2058 
 
There are a range of behaviour management methods available, which develop rules and 
consequences to reinforce appropriate behaviour. The system which has been widely 
introduced into Australia from the United States is the School-Wide Positive Behavioural 
Interventions and Supports (‘SW-PBIS’) which is currently in place in 14,000 United States 
schools.
2059
 
 
The main features of SW-PBIS include: clear and positively stated classroom rules and 
expectations; effectively reinforcing appropriate behaviour; and effectively responding to 
behavioural breaches.
2060
 The rules must be school-wide expectations with common 
terminology used by all staff across the school settings, and when rules are broken then 
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planned and consistent responses are used to direct student attention to the specific rule.
2061
 
SW-PBIS also commonly includes a three-tiered ‘behaviour pyramid’ with increasing levels 
of support provided as the behaviour becomes more serious.
2062
 Data is collected on 
behaviour incidents to inform decision making and to evaluate program effectiveness.
2063
 
  
A recent study has shown that the most common teacher response to disruptive student 
behaviour is ‘reactive and punitive’ rather than ‘proactive and positive’.2064 The aim of SW-
PBIS is to direct a school to develop school-wide systematic strategies that teach and 
reinforce ‘pro-social’ decision making among all students.2065 The study found as SW-PBIS 
improved student and teacher relations, increased time dedicated to academic work, and 
decreased behavioural problems.
2066
 
 
The introduction of SW-PBIS to the Western Sydney (Education) Region (as ‘PBL’) was 
observed in a 2009 study
2067
 which found the system to have the potential to make a 
difference in learning outcomes.
2068
 As in the American system PBL has a systemic focus 
and an emphasis on the need for schools to monitor student behaviour in order to apply 
school-wide and teacher-initiated behaviour management strategies. PBL is team-based, 
involving problem-solving processes in improving schools’ capacities to assess and address 
behavioural issues.
2069
 Students were found to have an improved academic self-concept 
generally and a higher English self-concept.
2070
 
 
School authorities and teachers need to know that disruptive and repeated defiant behaviour 
by some students may be due to a disability. The DSM IV divides problematic oppositional 
behaviour into two categories: Oppositional Defiant Disorder (ODD) and Conduct Disorder 
(CD). ODD is characterised by a recurrent pattern of defiant and hostile behaviour towards 
authority figures, and CD is the more severe form, which often includes physical aggression 
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towards others and engaging in illegal activities such as vandalism and stealing. ODD 
commences in childhood or adolescence.
2071
 In designing and implementing behaviour plans 
the possibility of disruptive students suffering from these disorders should be taken into 
account by schools. Referral to counsellors and contact with parents and other agencies 
should take place as is the case in the demonstration of symptoms of other disabilities.  
 
Teachers are not mental health professionals and their understanding and skills are 
limited;
2072
 however in the inclusive classroom, they must have the ability to monitor and 
refer children for professional help. Effective classroom behaviour management strategies 
depend not only on teachers’ responses to students’ behaviour, but also the environment that 
pupils learn in. Referred to as an ‘ecosystemic’ approach2073 this includes inter-related 
features such as:  
 
 pupils’ cognitions about themselves  
 the extent to which they feel valued and secure 
 positive social and emotional development  
 pedagogy, and  
 encouraging children and young people to experience and exercise autonomy.2074 
 
This approach identifies positive and negative influences at the individual, class, school and 
wider societal level. To maximise the learning environment for the majority of compliant 
students it may be necessary that children needing specialist help be separated from the class 
and referred to programs designed to improve their cognitions about their worth. It has been 
found that targeted removal of disruptive students from regular classrooms to Student 
Learning and Guidance Centres (‘SLGC’s) has helped promote order in some United States 
schools.
2075
 These interim classrooms geared for the short term separation of students with 
behaviour difficulties demonstrated a 64% return rate to regular classrooms by students in 
the program.
2076
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As pointed out by Gleeson CJ in Purvis v NSW the school in that case was required to 
consider the rights of a disabled student (whose behaviour was a safety risk to staff and 
students) as well as the rights of other pupils.
2077
 Similarly Lord Hobhouse in In re L noted 
that the assertion of liberty by one pupil to inflict violence on another will deny the rights of 
that other.
2078
 His Lordship observed: 
 
The duties, including the duty to educate and to preserve safety, are underpinned by 
the more basic duty to maintain discipline. This is a duty of each teacher within his 
sphere of activity and of the head teacher overall.
2079
 
 
This careful balance between the rights of all members of the school community and the 
rights of individual students is seen by one commentator as an overriding consideration.
2080
 
In practice, it is a complex dilemma for schools to meet their duty to provide an adequate 
learning environment for the whole school, as well as an adequate education to students 
whose disabilities cause disruptive behaviour.
2081
 Nevertheless, it must be attempted, in order 
to meet the school’s obligations to stakeholders.2082  
A compliant student who has been overlooked in chaotic and poorly disciplined classrooms 
has not been provided with an adequate education. It is submitted that the school authority 
and teacher failing to engage the compliant students and thus allowing them to entrench 
misunderstandings and errors in their subject areas have breached their duty to those 
students. Students whose literacy skills have not progressed in a school which repeatedly 
failed to manage the behaviour of defiant children and/or to refer ODD/CD students for 
specialist assistance may have a claim in educational negligence. 
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9.4   Conclusion  
 
This chapter elaborated on the recognisable standards applying to school authorities and 
teachers in providing adequate literacy education. A selection of student needs were used to 
illustrate accepted accommodations in teaching literacy. Literacy was defined in section 9.2 
to embrace traditional skills of reading and writing as well as the new literacies of 
technology. The Australian Professional Standards for Teachers were examined to extract 
the duties of graduate teachers in relation to literacy teaching. Section 9.3 enlarged the 
standard required in teaching students without special needs to the teaching of boys, 
Indigenous students, children with autism, learning difficulties and ADHD, and to managing 
behaviour.  The implementation of recognised strategies is required as part of the standard of 
care owed by school authorities and teachers to students in order to discharge a duty of care 
to provide adequate literacy education.  
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Part 5 - CONCLUSION 
CHAPTER 10  Conclusion 
 
The issue of whether Australia should recognise an action in educational negligence is 
capable of a variety of approaches. It is conceded that another perspective may provide a 
different outcome. Some feminist and economic perspectives, for example, may conclude 
that negligence litigation itself is an archaic and inefficient vehicle for change. Others who 
advocate such reforms as public law liability and the award of damages consequent upon 
judicial review
2083
 may suggest that government school authorities should be held 
accountable by these measures. This thesis focuses on a human rights analysis which 
supports and justifies the civil action in educational negligence in government and non-
government school contexts. The recognition of the right to an adequate education provides a 
firm foundation for establishing the novel tort. 
 
The refusal by American courts to permit a successful action in educational negligence was 
seen by some as a stumbling block to Australia’s chances of recognising the novel tort. 
Given the educational and other initiatives born in the United States which Australia and 
other countries frequently adopt, the reasons for the exclusion of all claims of educational 
malpractice, however disguised, demand explanation. The distinguishing factor of jury 
involvement in civil litigation may explain the blanket policy exclusion, as may the 
phenomenon of proximate cause. The American courts refuse to ‘enter the classroom’ to 
meddle with educational policy, declining to be ‘overseers of the learning process’ which is 
seen as best left to legislatures and educators. However, public policy, the ‘swirling 
maelstrom’ inherent in proximate cause,2084 is left to the jury in general negligence actions. 
According to the application of the separation of powers doctrine, the jury is seen to be more 
like the legislature as representative of public opinion, and the judiciary must avoid the 
legislature’s domain of educational policy. However, courts deciding the constitutional 
‘adequacy’ cases do appear to ‘enter the classroom’ repeatedly. Indeed, there are very few 
processes of contemporary life where courts are not frequent overseers.  
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Peter W in 1976 laid down the implacable edifice that there was no duty of care in 
educational negligence.  The California court found classroom methodology to afford no 
readily acceptable standard of care, or causation, or actionable injury. In New York Donohue 
dicta suggested it might be a cognisable cause of action were it not for reasons of public 
policy, but otherwise followed Peter W. 
 
Cases have been brought under the states’ constitutional guarantees of education standards 
and hence educational adequacy remedies are those resulting from judicial review: promising 
future improvements but providing no personal redress for past damage.  
 
The differing regime in the United Kingdom was where, albeit not having the fertile 
litigation soil of the United States, the action in educational negligence did take root. In 1990 
although Lord Oliver acknowledged that searching for a single test of negligence was a will-
o’-the wisp, Caparo placed the ‘fair, just and reasonable’ consideration at the third stage of 
evaluating a novel tort. Lord Browne-Wilkinson in X (minors) v Bedford in 1995 spoke 
about a teacher’s duty to deal with a student’s underperformance. Five years later, and after 
the advent of the Human Rights Act 1998 (UK) the case of Phelps established the action.  
 
Lord Clyde set out the policy reason his Lordship found in favour of permitting the cause of 
action: that in the interests of the country the citizens should have the knowledge, skill and 
ability to play their parts in society ‘competently and with such qualifications as they may be 
able to develop’. Lord Slynn noted that as doctors, accountants and engineers owe a duty of 
care so also should educational professionals. Lord Nicholls staked the courts’ place in the 
‘territory’ of the classroom. Although Adams’ case was careful to tie the successful claim in 
that case to the precedent of Phelps, Lord Hoffmann’s statements appeared to enlarge the 
action beyond a remedy for a failure to diagnose a learning disorder, such as dyslexia. His 
Lordship felt it would be drawing too fine a distinction to say there was no injury because 
nothing could be done to repair a brain’s inherent circuitry. He saw a claim of not being able 
to read and write as being a claim for a mental disability which ought to have been 
ameliorated. 
 
A human right to education can be established through an analysis of relevant international 
declarations and treaties and Australia’s domestic response to these obligations. This right to 
education can be refined to include adequacy as a descriptor and the 4As used as criteria for 
meeting the duty to define an adequate education: availability, acceptability, accessibility 
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and adaptability. Within each of the components may be found areas where Australia lacks 
full implementation of the obligations demanded by the ratified ‘hard law’ of treaties. Under 
the component of acceptability, basic learning needs such as literacy may be measured to 
discover if the standard of adequacy has been achieved. The point is made that even if 
Australian legislatures have been slow to enact the text of economic, social and cultural 
rights, the customary law may be seen to have incorporated the Universal Declaration of 
Human Rights into domestic law. Article 26 of the UDHR is the right to education.  
 
The European cases demonstrate the balancing act required of courts when students who 
have been suspended for disruptive behaviour then claim for the denial of the availability 
component of their right to education.  The status of international instruments in Australia 
has raised considerable debate since Teoh. Although the High Court held that cases are not to 
be the backdoor for importing unincorporated conventions, Justice Kirby has maintained a 
consistent stance that international instruments should be used more explicitly in domestic 
interpretation. It is a legitimate expectation that the right to an adequate education be 
recognised in Australian policy and judicial decisions. 
 
The human rights standard can be used to examine whether Australian laws and policies 
have implemented the right to adequate education. A plethora of national partnerships and 
government programs have been in operation during the past decade. Despite these 
initiatives there remains the private/public school funding debate with the Gonski Report 
recommendations for funding equality not yet acted upon at the time of writing.  ‘Free 
education’ provides a limited school experience with parents and carers having to pay for 
textbook levies, sports fees and basic excursions. Rural and remote schools have critical 
shortages of teachers who wish to remain in the remote area. Indigenous children in these 
areas face particular challenges of disengagement, second language barriers and low 
academic self-esteem. Bullying is occurring frequently despite the promulgation of research-
based measures to prevent it. Anti-discrimination legislation although leading the way in 
demanding adequacy in Australian education has permitted only limited redress. Teachers 
enter teacher training with comparatively low academic entry and many beginning teachers 
are ill prepared for the challenges of balancing needs in an inclusive classroom. 
 
The anti-discrimination legislation provides a partial remedy for inadequate education in the 
case of disabled students. The Disability Standards for Education 2005 provide benchmarks 
for schools and teachers to observe when providing an adequate education for disabled 
students. However, an individual civil remedy across the board is needed.  
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A duty of care to provide an adequate education is able to be established. Analogous 
increments may be made to duties owed to other professionals and the established duty to 
take reasonable care for students’ physical safety.  Foreseeability and the salient features of 
vulnerability and control are also able to be established. 
 
The Australian Professional Standards for Teachers although not the ‘be all and end all’ are 
nevertheless important influences in finding the standard of care, in conjunction with the 
civil liability legislation.  
 
The possibility of educational negligence being within the civil liability causation provisions 
may permit the causation element to be made out; it may be either ‘one of a set of conditions 
jointly sufficient to account for the harm’, or an ‘exceptional case’. The negligence of the 
school authority or teacher may only need to be a substantial factor in causing the 
educational injury. The damage, the gist of the action in educational negligence, can be 
analysed in terms of mental harm, economic loss, loss of a chance and failure to diagnose a 
congenital defect. Inadequate literacy achievement is recognised as a measurable injury 
capable of sounding in damages. Developments in neuroscience have suggested that in the 
future it may be possible to isolate those areas of the child’s brain which have not been 
adequately ‘taught’.  
 
If an action is brought against public educational authorities, some constraints may be 
imposed by immunity provisions in the civil liability legislation and education legislation. 
Breaches other than those constituting ‘Wednesbury’ unreasonableness and matters 
involving general, as opposed to specific, resource allocation may be difficult to challenge. 
However, conflicting civil liability Act provisions leave gaps in the ostensible immunity of 
public authorities. In addition the policy/operational distinction is not an absolute test of 
justiciability. Human rights jurisprudence has found these rights justiciable whether affected 
by a government’s policy or operational decisions. In jurisdictions which have human rights 
legislation, decisions adjudicating on government policy may be regarded as persuasive. 
 
Tied to the duty to provide an adequate education are the policy considerations for and 
against the novel action. Oliver Wendell Holmes Jnr’s ‘felt necessities of the time’ must 
influence the courts’ decisions in a new era of professional educational accountability.  
Policies in favour of the novel tort include the primary policy that wrongs should be 
remedied. Whatever the policy objections that have kept the novel tort from being accepted, 
the fact remains that injury due to poor teaching is able to be demonstrated and, it is argued, 
measured. Children who are unable to utilise a viable standard of literacy to keep their job in 
 372  
 
a competitive career market must either foot the expense of private tutoring, or seek a lower 
status role. This wrong must be remedied, and a symbolic victory attending the discipline of 
a poor teacher is not enough. 
 
Making doctors ‘anxious to be sure they are correct’ was Bingham MR’s assessment of the 
consequences of imposing a duty of care to give a child a correct diagnosis, in the Court of 
Appeal decision in X (minors) v Bedfordshire. In his Honour’s opinion this was to be 
encouraged in contributing to high standards. In the same way it would not be a great 
imposition for teachers and schools to be similarly conscientious. The sanction of an action 
in educational negligence may serve to keep performance levels high. 
 
The policy objection that the courts are not the appropriate forum to examine educational 
policy decisions is unconvincing. Legislation may be enacted from time to time which 
removes the issue from the courts. Contemporary Australian judges do not conform to a 
Dickensian stereotype of being completely at odds with the values of the community.  
 
The floodgates fear of a flood of claims and the doctrine of indeterminate liability have both  
been rejected as less effective regulators than the disincentives to litigation. Defensive 
practices which have been discussed in relation to the police and health professionals are 
matters relevant to education. Teachers need to be creative in exploring methods for making 
lessons effective and enjoyable. However their flexibility must not override their formal 
responsibilities, just as health professionals may not cross the line into risky quackery. Once 
again the influence of human rights jurisprudence weakens the argument. Respecting human 
rights obligations will not adversely affect the way educators perform their duties.  
 
The coherence rationale, deriving in Australia from the judgments of Justice Murray 
Gleeson, demands that other causes of action be explored should the courts refuse to allow 
the encroachment of negligence.  
 
The action for breach of statutory duty encounters difficulties in the equivocal language and 
the public welfare nature of the Education Acts. Finding a failure to report the inadequate 
provision of education may not be sustainable according to the intention of the mandatory 
reporting legislation. The contract to educate has been recognised by Australian courts as 
existing in a non-government school setting. However privity is still an issue in the contract 
between parents and the non-government school, and problems exist in finding consideration 
in relation to government schools. Statutory guarantees under the Australian Consumer Law 
 373 
 
may provide possible remedies, but there are doubts as to the status of the consumer when 
school fees exceed the definition cap of $40,000. Misleading and deceptive conduct and 
representations provisions do not appear to provide any regulation of adequacy in teaching 
content. On the other hand, they do carry weight in the area of school prospectus and website 
misrepresentations.  
 
The law of fiduciary obligations has been tested by members of the Stolen Generation 
following Canadian decisions suggesting a remedy in that area. The fiduciary relationship of 
guardian and ward provides no relief for parallel relations of student and teacher/school 
authority. Judicial review of school administrative action, and procedures for disciplinary 
measures against teachers do not provide compensatory damages for children who have been 
provided with inadequate education.  
 
Educators’ duties to provide adequate education are not inconsistent with the discharge of 
their statutory duties. Nor are the anti-discrimination statutes inconsistent with the duties 
under the education legislation. No cause of action awards compensatory damages to the 
non-disabled child denied an adequate education. For this reason the encroachment factor 
must be rebutted.  
 
The implications of recognising the action in educational negligence in Australia, 
particularly in the education of literacy, include implementing adequate practices 
accommodating a range of student needs. Accepted practices must be provided by school 
authorities and teachers to deliver adequate literacy education for groups such as male 
students, Indigenous students, students suffering from autism, learning difficulties and 
ADHD, and students in classes which include children with behavioural disorders. The 
standard for each is informed by the Australian Professional Standards for Teachers.  
 
The balancing of responsibilities required in classrooms including children with special 
needs and children with behaviour problems is a daunting task. However, in contemporary 
inclusive classrooms, the effort required to meet each student’s educational needs adequately 
must be made. 
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Appendix A: Australian Professional Standards for Teachers * 
 
* Adapted from Australian Institute for Teaching and School Leadership Limited (2011) 
National Professional Standards for Teachers (2011) <aitsl.edu.au> at 12 August 2012.  
 
Australian Professional Standards for Teachers  
Professional Knowledge 
 
Standard 1: Know students and how they learn 
 
Focus Area             Graduate Level 
 
1.1Physical, social and 
intellectual development 
and characteristics of 
students  
 
Demonstrate knowledge and understanding of physical,  
social and intellectual development and characteristics  
of students and how these may affect learning.  
 
1.2 Understand how 
students learn  
 
Demonstrate knowledge and understanding of  
research into how students learn and  the implications  
for teaching.  
 
1.3 Students with diverse 
linguistic, cultural, 
religious and 
socioeconomic 
backgrounds  
Demonstrate knowledge of teaching strategies that are  
responsive to the learning strengths and needs of  
students from diverse linguistic, cultural, religious and  
socioeconomic backgrounds.  
 
1.4 Strategies for teaching 
Aboriginal and Torres 
Strait Islander students  
Demonstrate broad knowledge and understanding of  
the impact of culture, cultural identity and linguistic  
background on the education of students from  
Aboriginal and Torres Strait Islander backgrounds.  
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1.5 Differentiate teaching 
to meet the specific 
learning needs of students 
across the full range of 
abilities  
 
Demonstrate knowledge and understanding of 
 strategies for differentiating teaching to meet the specific  
learning needs of students across the full range of abilities.  
1.6 Strategies to support 
full participation of 
students with disability  
 
Demonstrate broad knowledge and understanding of legislative  
requirements and teaching strategies that support participation  
and learning of students with disability.  
 
Standard 2: Know the content and how to teach it 
 
2.1 Content and teaching 
strategies of the teaching 
area  
 
Demonstrate knowledge and understanding of the concepts,  
substance and structure of the content and teaching strategies  
of the teaching area.  
2.2 Content selection and 
organisation  
Organise content into an effective learning and teaching sequence.  
 
2.3 Curriculum, 
assessment and reporting  
Use curriculum, assessment and reporting knowledge to design 
 learning sequences and lesson plans.  
 
 
2.4 Understand and 
respect Aboriginal and 
Torres Strait Islander 
people to promote 
reconciliation between 
Indigenous and non-
Indigenous Australians  
 
 
Demonstrate broad knowledge of, understanding of and 
 respect for Aboriginal and Torres Strait Islander histories,  
cultures and languages.  
2.5 Literacy and 
numeracy strategies  
Know and understand literacy and numeracy  
teaching strategies and their application in  
teaching areas.  
 
2.6 Information and 
Communication 
Technology (ICT)  
Implement teaching strategies for using ICT to  
Expand curriculum learning opportunities for students.  
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Professional Practice 
 
Standard 3: Plan for and implement effective teaching and learning 
 
3.1 Establish challenging 
learning goals  
Set learning goals that provide achievable challenges  
for students of varying abilities and characteristics.  
3.2 Plan, structure and 
sequence learning 
programs  
Plan lesson sequences using knowledge of student  
learning, content and effective teaching strategies.  
 
3.3 Use teaching strategies  
 
Include a range of teaching strategies.  
3.4 Select and use 
resources  
Demonstrate knowledge of a range of resources, including  
ICT, that engage students in their learning.  
 
3.5 Use effective 
classroom communication  
Demonstrate a range of verbal and non-verbal  
communication strategies to support student  
engagement.  
3.6 Evaluate and improve 
teaching programs  
Demonstrate broad knowledge of strategies that can be  
used to evaluate teaching programs to improve student  
learning.  
3.7 Engage parents/ 
carers in the educative 
process  
Describe a broad range of strategies for involving  
parents/carers in the educative process.  
 
 
Standard 4: Create and maintain supportive and safe learning environments 
 
4.1 Support student 
participation  
 
Identify strategies to support inclusive student participation  
and engagement in classroom activities.  
4.2 Manage classroom 
activities  
Demonstrate the capacity to organise classroom activities  
and provide clear directions.  
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4.3 Manage challenging 
behaviour  
Demonstrate knowledge of practical approaches to manage  
challenging behaviour.  
 
 
4.4 Maintain student 
safety  
 
Describe strategies that support students’ well-being  
and safety working within school and/or system,  
curriculum and legislative requirements.  
 
4.5 Use ICT safely, 
responsibly and ethically  
Demonstrate an understanding of the relevant issues and  
the strategies available to support the safe, responsible  
and ethical use of ICT in learning and teaching.  
 
 
 
Standard 5: Assess, provide feedback and report on student learning. 
 
5.1 Assess student 
learning  
Demonstrate understanding of assessment strategies,  
including informal and formal, diagnostic, formative and  
summative approaches to assess student learning.  
5.2 Provide feedback to 
students on their learning  
Demonstrate an understanding of the purpose of providing  
timely and appropriate feedback to students about their  
learning.  
 
5.3 Make consistent and 
comparable judgements  
Demonstrate understanding of assessment moderation  
and its application to support consistent and comparable  
judgements of student learning.  
 
5.4 Interpret student data  Demonstrate the capacity to interpret student  
assessment data to evaluate student learning and modify  
teaching practice.  
5.5 Report on student 
achievement  
Demonstrate understanding of a range of strategies for  
reporting to students and parents/carers and the purpose  
of keeping accurate and reliable records of student  
achievement.  
 
Professional Engagement 
Standard 6: Engage in professional learning  
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6.1 Identify and plan 
professional learning 
needs  
Demonstrate an understanding of the role of the National  
Professional Standards for Teachers in identifying  
professional learning needs.  
6.2 Engage in professional 
learning and improve 
practice  
Understand the relevant and appropriate sources of  
professional learning for teachers.  
6.3 Engage with 
colleagues and improve 
practice  
 
Seek and apply constructive feedback from supervisors  
and teachers to improve teaching practices.  
6.4 Apply professional 
learning and improve 
student learning  
Demonstrate an understanding of the rationale for  
continued professional learning and the implications  
for improved student learning.  
 
 
Standard 7: Engage professionally with colleagues, parents/carers and the community 
 
 
7.1 Meet professional 
ethics and responsibilities  
Understand and apply the key principles described in  
codes of ethics and conduct for the teaching profession.  
 
 
7.2 Comply with 
legislative, administrative 
and organisational 
requirements  
 
Understand the relevant legislative, administrative and  
organisational policies and processes required for  
teachers according to school stage.  
7.3 Engage with the 
parents/carers  
Understand strategies for working effectively, sensitively  
and confidentially with parents/ carers.  
 
7.4 Engage with 
professional teaching 
networks and broader 
communities  
 
Understand the role of external professionals and  
community representatives in broadening teachers’  
professional knowledge and practice.  
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